


ACTION. 

1. A promise by defendant, upon valuable consideration, to give his 
daughter, who was plaintiff’s wife, ‘‘a full share of his property, 
which then and there was worth $25,000,” is too indefinite and un- 
certain to support an acction under the Code.—Adams and Wife v. 
Adams, 

2. It seems, however, that a promise by a father, upon valuable consid- 
eration, to make his daughter equal in property to his other children, 
(or to give her so much as would make her share equal to a given 
portion of his estate; as, one-fourth, one-fifth, &c.,) is sufficient to 
support an action, if the parties contemplated its present execution 
upon the performance of the consideration. 

8, The rule of the common law, which stills prevails except 88 far as it 
has been changed by particular statutes, held a judge exempt from a 
civil suit or indictment, for any act done, or omitted to be done by 
him, when sitting as judge.—Hamilton v. Williams, 

4. Under the statute which gives an action at law on the official Sond of 
a county-court judge, ‘‘ for any injury, waste, or damage sustained 
in any estate, in consequence of any neglect or omission of taking 
good and sufficient security from guardians, executors, or adminis- 
trators,” (Clay’s Digest, p. 296, §1,) no suit can be maintained on 
his bond for the failure of the judge to require a guardian to renew 
his bond, or to give further security, on account of the insolvency, 
removal, &c., of his original sureties. 

5. Neither case nor assumpsit can be maintained to recover damages for 
the breach of defendant’s duty and contract in not permitting plain- 
tiff to cut and carry away timber, when the declaration shows that 
the injury complained of resulted from plaintiff’s being enjoined and 
restrained by proceedings in chancery instituted by defendant: the 
only remedy is, an action on the injunction bond, if there is a breach 
of it, or an action on the case averring malice.—McLaren, Ragan & 
Co. v. Bradford, 

6. An order of the probate court, made on the application of two co- 
executors, for the allowance to each of a specified sum as annual 
compensation for his services in the management of the estate, will 
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ACTION—conrinvep. 
not support an action at law in favor of one of them, or his assignee, 
against the other.—Carver v. Hallett, executor, &c., 722 


7. A cause of action accruing from a breach of covenant, cannot be dis- 
charged by any act of the plaintiff, short of a release, or the accep- 
tance’ of something in satisfaction of that cause of action.—Nesbitt 
v. McGehee, 748 


AGENCY. 
1. The general rule is, that to make the principal personally liable on a 
written contract made by his agent, it must be executed in the name 
of the principal, and appear to be his own contract; but there are 
many exceptions to this rule, one of which is, that a bill of lading, 
signed by the master of a vessel in his own name, in the usual course 
of employment, will bind the owner.—McTryer v. Steele, 487 
. A sealed instrument, in these words: ‘* Twenty days after date I 
promise to pay to J. T'., or order, $442, value received. Given under 
my hand and seal,’”’ &c., and signed ‘‘B. W. [seal] agent for C. C. :” 
Held the obligation of B. W. only, and therefore not admissible evi- 
dence against C., when unaccompanied with the offer of extraneous 
proof explanatory of it.—Dawson v. Cotton, 591 
8. When an agent is employed by his principal to do an act which is not 
manifestly illegal, and which he does not know to be wrong, (as to 
take personal property, which, although claimed adversely by an- 
other, he has reasonable ground to believe belongs to his principal.) 
the law implies a promise of indemnity by the principal, for such 
losses and damages as flow directly and immediately from the execu- 
tion of the agency.—Moore v. Appleton, 633 
4. The rule that contribution or indemnity will not be enforced between 
wrong-doers, does not apply to any case where the act of the agent 
was not manifestly illegal in itself, and was done in the bona fide 
execution of his agency, and without knowledge (either actual, or 
implied) that it was illegal. 633 


to 


AMENDMENT. 

1. An amendment of the complaint, which would convert on action of 
detinue into an action of trover, cannot be allowed.—Harris v. 
Hillman, 380 


APPEALS. 
1. If the appeal bond, as set out in the record, describes a judgment 
materially different from that shown by the record to have been 
rendered in the cause, and does not show any. undertaking for the 
costs of an appeal from the real judgment, it cannot be regarded as 
security for the costs, and the appeal will be dismissed.—Williams 
v. The State, 85 
2. When plaintiff below is appellant, and assigns for error the overrul- 
ing of his demurrer to the plea,*the judgment will be reversed, and 
the cause remanded, if the plea is bad, although the complaint also 
was demurrable.—Adams and Wife v. Adams, 272 
3. Where a decree in chancery, dismissing a bill as to both of the defen- 
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APPEALS—contTinveEp. 
dants, was reversed on error, and the complainants held to be enti- 
tled to relief against one of the defendants, the costs of the appellate 
court were apportioned ; one half being taxed against the complain- 
ants, and the other half against the unsuccessful defendant.—Tyus 
v. DeJarnette, 280 

4. Evidence cannot be received in the appellate court to contradict the 
record in the primary court; nor will this court, on error, look to 
the American State Papers, as published under the authority of 
Congress, to show a mistake in the certified copy of a public docu- 
ment contained in the transcript.—Kennedy’s Executor v. Doe ex 

dem. Rochon’s Heirs, : 384 

5. The practice in appeals under the Code, where one defendant wishes 
to revise a judgment rendered against himself jointly with others, 
should conform to the former practice under writs of error: the 
appeal must be sued out in the name of all the defendants, after 
which there may be a summons and severance as to those who refuse 
to join; and after a severance, the party refusing to join willamot be 
liable for the costs of the appeal, nor for the statutory damages on 
affirmance.—Moore vy. McGuire, 461 

6. When the judgment entry recites, that ‘ the plaintiff came by attor- 
ney, and the defendant having failed to file his plea within the time 
prescribed by law, it is considered by the court, that the plaintiff 
have and recover of the defendant,” &c., ‘‘ the damages due by the 
two promissory notes declared on,” it will be presumed on error, that 
the complaint shown by the record (although the day on which it 
was filed is not endorsed on it) was filed before the rendition of the 
judgment by default —Letondal v. Huguenin, 552 

7. When a billis dismissed by the chancellor without a decision upon 
the merits of the case, and his decree is reversed on error, the safer © 
practice is to remand the cause without determining its merits; thus 
enabling the parties to raise questions, and make motions, which 
may materially affect it, and which can only be made in the primary 
court.—Byrd v. McDaniel, 

8. An opinion pronounced in a causo by the Supreme Court, must stand 
as the law of the case, both when remanded to the primary court for 
another trial, and when brought up a second time on appeal.— 
Wyatt’s Adm’r v. Steele, 640 

9. An appeal lies from a decree of the probate court, sustaining a de- 
murrer to a petition filed, under the act of 1854, to compel a settle- 
ment from a personal representative of his intestate’s administration 
on an estate, because of the failure to allege that assets of the first 
estate came to the defendant’s hands; and dismissing the petition 
with costs, on the petitioner’s declining to amend.—Howard’s Dis- 
tributees v. Howard’s Adm’r, 682 

10. When the judgment entry recites, that the partics appeared by their 
attorneys and a trial was had on issue joined, while no complaint is 
found in the record, it will b> presumed, on error, that the complaint 
was either dispensed with, or lost; and if the evidence set outin the 
record is sufficient to sustain an action in tort for the conversion of 
the property sued for, but not sufficient to support an action ex con- 
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APPEALS-—-conrinvep. 
traciu, it will be presumed that the action was in tort.—Allen v. 
Harper, 686 





ARSON. 
See Criwinat Law, 28, 46. 


ASSUMPSIT. 


1. Money paid under a pluries fi. fa., pending a motion to quash a pre- 
vious execution on the ground of the defendant’s discharge in bank- 
ruptcy, may be recovered in assumpsit after the rendition of a 
judgment quashing the writ, unless the party receiving it can show 
some equity, arising out of the same transaction, which justifies its 
retention.—Ewing v. Peck, 4138 

2. If the money was voluntarily paid after the return day of the execu- 
tion, and under no mistake by the party paying it as to his rights, 
he cannot recover it; but it does not follow that the payment was 
volutitary, merely because it was made after the return day of the 
execiftion, when there was a subsisting levy on the defendant’s land: 
whether it was voluntary or not, under such circumstances, is a 
question for the determination of the jury. 413 

3. Neither case nor assumpsit can be maintained to recover damages for 
the breach of defendant’s duty and contract in not permitting plain- 
tiff to cut and carry away timber, when the declaration shows that 
the injury complained of resulted from plaintiff’s being enjoined 
and restrained by proceedings in chancery instituted by defendant : 
the only remedy is, an action on the injunction bond, if there is a 
breach of it, or an action on the case averring malice.—McLaren, 

» Ragan & Co. v. Bradford, 616 

4, Assumpsit and case are equally maintainable, on the promise of in- 
demnity which the law implies against a principal, for such losses 
and damages as flow directly and immediately from the execution of 
the agency, when the act itself is not manifestly illegal, and is not 
known by the agent to be wrong ; but in either action the declara- 
tion must allege a breach.—Moocre v. Appleton, 633 


ATTACHMENT AND GARNISHMENT. 

1. Process of garnishment does not lie against a public municipal cor- 
poration, to subject the salary of one of its police officers.—Mayor, 
&c., of Mobile v. Rowland & Co., 498 

2. A garnishee answered, in writing, that the defendant in attachment, 
during the year previous to the service of the garnishment, had 
furnished him with $150 in money, and had given him his note for 
#51; that in consideration of said money and note, he agreed to 
enter a tract of land at the land-office for said defendant, and sub- 
sequently filed a land warrant in said office to be located for said 
defendant ; that one of the officers doubted whether the location 
could be made in the form desired, and this caused a delay in the 
location; and that after the service of the garnishment he made no 
further effort to have the location made; He/d, that the plaintiff 
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in attachment was not entitled toa judgment against the garnishee 

on this answer.—Lundie vy. Bradford, » 512 
8. Under the Code (§ 2570), in a suit commenced by attachment, a judg- 

ment by default cannot be taken on the first day of the term to 

which the writ is returnable; but if the suit is brought in either 

the Circuit or City Court of Mobile, and the attachment is levied 

more than twenty days before its return, judgment by default may 

be taken on the first day.of the term under the provisions of the act 

of February 17, 1854, (Pamphlet Acts 1853-4, p. 91, § 6.)—Leton- 

dal v. Huguenin, 552 
4. Andif the attachment is not sued out against a non-resident, but is 

levied on the defendant’s goods and chattels, and no garnishee is 

summoned, there is no law requiring any notice to be given. 652 
5. When an attachment is sued out in a case not authorized by law, a 

motion to quash it is not the proper remedy, nor is the refusal to 

quash on motion revisable on error.—Gill v. Downs, 670 
6. But if a motion to quash were proper in such case, the objection is 

waived by the failure to make it at the first term, and by afterwards 

appearing and pleading to the merits. 670 
7. When a creditor files a bill in equity against his diane under the act 

of 1840, giving an attachment in chancery in certain cases, the ju- 

risdiction of the court is not limited to the condemnation of the 

property seized under the attachment: if its jurisdiction has once 

rightfully attached, the court may render it effectual to the com- 

plainant’s relief, by sending out its process, upon a proper applica- 

tion, or widening the sphere of its action, soas to embrace and 

subject property enough to satisfy his demand.—Shearer v. Loftin, 703 





BAIL. 


1. A sheriff has no power under the Code to admit to bail a person charged 
with a felony after indictment found, nor can that power be delegated 
to him by an order of the Circuit Court in these words: ‘* And it ap- 
pearing to the court that the offence with which the prisoner stands 
charged, namely, murder in the second degree, is bailable, it is ordered 
that, upon the prisoner giving good and sufficient bail, according to 
law, for his appearance at the next term of this court, in the sum of 
$1,000, then said prisoner be discharged from custody until the next 
term of this court.”—Antonez vy. The State, 81 

2. Section 8408 of the Code, requiring the magistrate to endorse on the 
warrant of commitment the amount of bail required, applies only to 
preliminary proceedings before indictment found, and not to commit- 
ments after indictment. 81 


BANKRUPTCY. 


1. A judgment quashing an execution, on the ground of the defendant’s 
discharge in bankruptcy, although the court refuses to order satisfac- 
tion or discharge of the original judgment to be entered, or a perpetual 
stay of execution, relates back to the original judgment; and its 
effect, so far as respects the rights of the parties to that judgment, is 
to vacate all process issued for its satisfaction.—Ewing v. Peck, 413 
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BANKS. 

1, The object of the act of February 12, 1848, “for the final settlement of 
the affairs of the Planters and Merchants’ Bank of Mobile”, was to ob- 
tain a dissolution of the Bank’s charter agreeably to law; and although 
it provides for the institution of judicial proceedings against the Bank 
to obtain a judgment of forfeiture of its charter, and declares “ that 
if no cause of forfeiture shall be found, this act shall have no force or 
validity,” yet the Bank might dispense with the judicial proceeding 
by surrendering its charter and accepting the provisions of the act, 
and it was competent for the State, with the assent of the Bank, to 
resume its franchises at any time.—Savage & Darrington v. Walshe 
& Emanuel, 

2. Ina suit brought by a purchaser of negotiable paper at a sale of the 
Bank’s assets, made by its trustees under the act of 1850, an allega- 
tion in the declaration that the charter was surrendered, but was con- 
tinued by virtue of the provisions of the several acts for the settlement 
of the Bank’s affairs, is not repugnant or contradictory, when con- 
strued with reference to those acts. 

3. The fact that a note, taken by the trustees after the surrender of the 
Bank's charter, was made “negotiable and payable at said Bank”, 
does not raise a legal presumption that it was discounted, instead of 
being taken in settlement of a debt due. 

4, The power of sale conferred upon the trustees by the act of 1850 gave 
them, by necessary implication, the authority to transfer negotiable 
securities so as to pass the legal title to the purchaser by their assign- 
ment, and enable him to sue in his own name. 

5. The clause in the second section of the act of 1850, which requires the 
trustees to sell the remaining property and assets of the Bank “ with- 
in thirty days from the first Monday in November next”, is not man- 
datory, but directory merely ; and therefore, a sale made after the 
expiration of the time specified is sufficient to pass a good title to the 
purchaser. 

6. A plea, averring ‘‘ that the charter of the Bank was not forfeited, and 
its corporate existence was pot dissolved”, is fatally defective on de- 
murrer: the first allegation is no answer to the declaration, which al- 
leges that “ the charter was surrendered to the State,” and the second 
is an allegation of matter of law. 

7. So, a plea, averring that the trustees “ were not invested with the legal 
ownership and control of said note, and did not make a legal transfer 
and endorsement of the same to the plaintiffs’, is but the allegation 
of a legal conclusion instead of facts, and therefore demurrable. 

8. The same objection applies to a plea which avers ‘‘that said Bank, at 
the date of said note, had no power or authority to make a contract, 
and that said note is null and void.” 


BASTARDY, PROCEEDINGS IN. 

1. A probate judge has no jurisdiction, except when sitting as a court in 
term time, to take a confession of judgment from the defendant in a 
bastardy proceeding ; such a judgment, therefore, is coram non judice, 
and yoid.—Moore v, McGuire, 
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BASTARDY, PROCEEDINGS [IN—continvep. 
2. But, it seems, the court may declare such judgment void, and proceed 
with the cause from the last previous continuance. 461 





BURGLARY. . 
See Criinat Law, 63, 64. 


CERTIORARI. 

1. On a change of venue in a criminal case, the court to which the trial is 
removed may (Code, § 3615) issue a certiorari to the clerk of the court 
in which the indictment was found, requiring him to transmit certified 
copies of any and all papers and entries in. the cause, and may order 


the original papers to be returned to him.—Harrall v. The State, - 62 
CHANCERY. R 


1. On bill filed to have a deed absolute on its face declared a mortgage, a 
writing executed by the grantec several months after the original deed, 
reciting that it was agreed between him and the grantor, at the time 
the deed was executed, that if the latter re-paid to him by a specified 
day the amount of the consideration money expressed in, the deed, 
then he would re-convey to him all the property therein mentioned, 
and binding himself to re-convey accordingly,—is evidence, of the 
highegt character against the grantee ; and although it may not be suf- 
ficient, of itself, to show that the parties intended the deed to operate 
as a mortgage, yet if the other evidence in the case, taken in connec- 
tion with it, establishes that to have been the purpose of the parties, 
or even renders it Goubtful whether a mortgage or a conditional sale 
was intended, it is enough to induce a court of equity to declare it a 
mortgage.—Locke’s Executor v. Palmer, $12 

2. The inclination of the courts of equity always has been, to lean against 
conditional sales, because an error which converts a conditional sale 
into a mortgage is not as injurious as one which changes a mortgage 
into a conditional sale: and this inclination is strongly manifested, 
whenever the transaction had its origin in a proposition for a loan, or 
the relation of debtor and creditor existed between the parties. 312 

3. The fact that the debtor’s notes are given up to him by the creditor, 
and no acknowledgment or other evidence of the debt retained, is a 
strong circumstance to show that the relation of debtor and creditor 
was destroyed, but it is not conclusive. 812 

4, Therefore, in this ease, a deed absolute on its face was declared a mort- 
gage, on proof of these facts: That the transaction originated in a 
loan of money, and the relation of debtor and creditor existed between 
the parties; that some of the articles of personal property conveyed 
were not enumerated in the deed ; that the creditor gave up the debt- 
or’s notes, and retained no evidence of the debt; that the creditor, 
about two months afterwards, acknowledged in writing that, at the 
time the deed was executed, it was agreed between them that, if the 
debtor re-paid to him by a specified day the amount expressed as the 
consideration in the deed, then he would re-convey to him all the pro- 
perty therein mentioned, and bound himself to re-convey accordingly; 
and that all the property, both real and personal, remained in the 
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debtor’s possession, without any agreement for rent or hire so far as 
the evidence disclosed. 312 
5. Equity looks with a jealous eye upon sales of the equity of redemption 
to the mortgagee, and requires them to be established by the clearest 
and most convincing proof. (The evidence in this case was held in- 
sufficient.) 312 
6. If a portion of the mortgaged property bas been sold with the mort- 
gagor’s consent, and the proceeds applied towards the satisfaction of 
the debt, he may file a bill to redeem the residue. 312 
. It seems, however, that even if there had been no such sale, the mort- 
gagor might, at his option, proceed for a redemption of all or any 
portion of the property ; but if he filesa bill to redeem a portion of it 
only, a decree in his favor would be a bar to any other proceeding of 
the like nature upon the ®&ame contract. 312 
A simple contract creditor, without a lien, cannot go into equity for the 
collection of his debt; and therefore, where the purchaser of slaves at 
sheriff’s sale left them in the possession of the defendant in execution, 
under a written agreement that the latter might be allowed to re-pur- 
chase them at a stipulated sum within a specified time; and the 
defendant borrowed the money and paid it over to the purchaser, who 
afterwards, without defendant’s assent, assigned his bill of sale from 
the shefiff to the lender,—he/d, that these facts were not sufficient to 
enable the assignee to assert a claim to the slaves in equity for the re- 
imbursement of the money which he had advanced to the defendant. 
Turney’s Adm’r v. Morrow, 339 
9. Where a subsequent creditor takes a mortgage to secure his debt, but 
does not incur any new responsibility for it, nor waive any right or 
lien, nor part with anything to obtain it, he is not entitled forelief in 
chancery against a previous voluntary conveyance of the same pro- 
perty, without averring and proving that such conveyance was made 
with a fraudulent intent.—Stiles & Co. v. Lightfoot, ° 443 
10. The statutory jurisdiction conferred on the courts of probate, in the 
allotment of dower, does not take away the jurisdiction of chancery ; 
and if the widow proceeds in equity for lands in which dower cannot 
be assigned by metes and bounds, she is not compelled to include in 
her application all the lands in the county in which she is entitled to- 
dower.—Owen v. Slatter, 547 
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CODE, CONSTRUCTION OF. 
1. If the defendant was a mere servant of his employer, having charge of 
the store-house and goods without any authority to sell, he may be 
convicted under section 3170 of the Code ; but if he was the agent of 
his employer, and had authority as such agent to furnish goods to cus- 
tomers, he can only be indicted and convicted under section 3148. If, 
however, he obtained his agency with the felonious intent of stealing 
the goods, he may be convicted under section 8170.—Case v. The State, 17 
2. The term “pud/ie place,” as used in the statute against gaming, (Code, 
§ 3243.) does not include any of the places therein before specifically 
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CODE, CONSTRUCTION OF—continvep. 


mentioned, but embraces all other public places, whether they are 
public per se, or become public merely by force of circumstances ; 
and therefore, if the evidence shows that the defendants played cards 
at a public house,’ they cannot be convicted of playing ata “ pub- 
lic place.”’--Windham v. The State, 69 


. Sectien 3408 of the Code, requiring the magistrate to endorse on the 


warrant of commitment the amount of bail required, applies only to 
preliminary proceedings before indictment found, and not to commit- 
ments after indictment.— Antonez v. The State, 81 


. Section 8130 (respecting the stealing. inveigling, &c., of slaves) con- 


strued in Spivey v. The State, 90 


. Sections 3308-9 (as to what is a dwelling-house, within the definition of 


burglary) construed in Ex parte Vincent,. 145 


. Sections 2142-8 (as to set-off) construed in’ Duramus vy. Harrison & 


Whitman, 326 


. In the adoption of the Code, the Legislature is presumed to have known 


the judicial construction which had been placed on the former statutes; 
and therefore, the re-enactment in the Code of provisions substantially 
the same as those contained in the former statutes, isa legislative 


adoption of their known judicial construction. 326 
8. Section 2595 construed in Floyd v. Morrow, 3853 
9. The distinctions between the actions of detinue and trover are carefully 


10. 


11. 


12. 


preserved in the Code, and an amendment of the complaint which 
would convert an action of detinue into an action of trover cannet*be 
allowed.--Code, § 2403.—Harris v. Hillman, 3880 
Tiusband and wife may join, under the Code (§ 2131) as at common 
law, to recover upon a promise made to the wife for serviceswendered 
by her during coverture.—-Jordan’s Adm’r v. Hubbard and Wife, * 433 
Section:.2499 of the Code applies only to all partial payments, .or at- 
tempts to avoid the statute of limitations by subsequent undertakings, 
made since the Code went into effect, but not to verbal promises made 
t time, 433 
Section 1 of ijCode, which declares that the word “ person’, when 
used therein, ‘*Tacludes a corporation as well asa natural person”, 
does not so control the subsequent sections (2516, et seg.) giving the 
process of garnishment against ‘‘any person indebted to the defend- 
ant in attachment,” &c., as to authorize a garnishment against a 
public municipal corporation, to whom those sections, as shown by 
their provisions, are inapplicable.-—Mayor, &c., of Mobile v. Row- 
land & Co., 498 
Section 1611 of the Code (which requires two witnesses to a will dis- 







previous 


13. 
posing of either real or personal property) applies to a will of realty 
executed before the adoption of the Code, if the testator died since its 
adoption ; but a will of personalty only would be governed by the old 
law.—Hoffman v. Hoffman, 535 
14. A complaint in the form prescribed by the Code (p. 551), “on promis- 


sory note, by payee against maker’’, is sufficient to support a judg- 
ment by default ; and its legal effect is the same as if it contained an 
averment, in express terms, that the note was payable to the plaintiff. 
Letondal v. Huguenin, 


552 
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COMMON CARRIERS. 

1. A common carrier, as he is not absolved from liability to the owner of 
the goods by the torts of third persons, has a right to maintain an ac- 
tion for the wrong; and a recovery by him for the injury done to the 
goods will be’a bar to’a subsequent action by fhe owner for the dam- 
age or loss resulting from the same injury.—Steamboat Farmer .v. 
McCraw, E 

2. But where the owner of the lost or damaged goods brings his action 
against the owners of the boat which caused the loss or damage by 
running into the fiat-boat on which the goods were, a plea of a former 
recovery by the common carrier for the injuries caused by the collis- 
ion, ‘*‘ which (it avers) are the same injuries in the plaintiff’s declara- 
tion alleged to have been done to the goods of the said plaintiff,” is 
not equivalent to an averment that the recovery was for the damage 
done to the goods described in the declaration—non constat, that it 
may not have been for damages done to the goods of some other per- 
son which were on board the flat-boat at the same time ; such a plea, 
therefore, is defective on demurrer. 189 

8. If the several proprietors of different portions of a public line of travel, 
by agreement among themselves, appoint a common agent at each end 
of the route, to receive the fare and give through tickets, this does 
not, of itself, constitute them partners as to passengers who purchase 
through tickets, so as to render each one liable for losses occurring on 
any portion of the line.—Ellsworth v. Tarit, 7388 


189 


CONGRESS, CONSTRUCTION OF ACTS OF. 

1. The thirty-third section of the judiciary act of 1789, (U.S. Statutes 
at Large, vol. i, p. 91,) which empowers justices of the peace and 
Other officers therein named to arrest and commit (or hailjas the 
case may require) persons charged with a violation of the criminal 
law of the United States, is not unconstitutional : the authority.thus 
conferred on justices of the peace is not “judicial power” within the 


third article of the Federal constitution, nor does th@éxercise of it 
make them Federal officers within the second clau the second 
section of the second article.—Ex parte Gist, a 156 


2. The act of Congress of May 8, 1822, (3 U.S. Stat. 699, 700,) ‘*con- 
firming claims to lots in Mobile,” &c., confirms only those clfims 
‘which, in the opinion of the commissioner, ought to be confirmed” ; 
and the commissioner’s report, on which the act is based, only re- 
commends for confirmation, of all the claims embraced in register 
No. 11, ‘* the claims to such lots as were inhabited and cultivated 
under the Spanish Government, or such as were built upon by per- 
mission of the Spanish authorities.’ Therefore a claim to a lot 
which was inhabited and cultivated by one of the claimant’s ances- 
tors while Mobile was under the dominion of Great Britain, though 
included in the commissioner’s report, does not come within the 
provisions of the aetyof confirmation, when it is shown that the man- 
sion-house, with all the improvements, was burned down during the 
siece of Mobile by the Spaniards in 1780, and there is no proof of any 
subsequent inhabitation or cultivation under Spain.—Kennedy’s 
Executor v. Rochon’s Heirs, 384 
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CONGRESS, CONSTRUCTION OF ACTS OF--continvep. 

(This applies to the claims of the heirs of A. Rochon, numbered 74, 
75 and 76, in the register (No. 11) of claims “founded on private 
conveyances, which have passed through the office of the command- 
ant, but which are founded, as the claimantisupposes, on grants lost 
by time or accident.”—See Commissioner Crawford’s Report, in 3d 
vol. Amer. State Papers, p. 32.) 

3. The case of Doe ea dem. Farmer’s Heirs v. Eslava, reported in 9th 
Howard’s U.S. Rep. 421, in which a similar claim was held to be 
within the act of confirmation, cannot be regarded as a judicial de- 
termination of the point presented in this case, since no question 
was there raised as to the fact of confirmation. 884 


CONSTITUTION. 

1. The constitutional guaranty of a trial by jury ‘“in all prosecutions by 
indictment or information,” (Art. I, § 10.) does not apply to offences 
created*by statute since the adoption of the constitution, except in 
the specified cases; but it is within the power of the Legislature to 
make such offences triable before a justice of the’ peace without in- 
dictment,—Tims y. The State, — 165 

2. Nor does the provision contained in the twenty-eighth section of the 
same article, which declares that “the trial by jury shall remain 
inviolate,” éxtend the right éf a jury trial to cases which were un- 
known, at the time of the adoption of the constitution, either to the 
common or to the statute law. 165 

3. The third section of the act of February 7, 1854, (Pamphlet Acts 
1853-4, p. 247,) which makes defaulting overseers of roads triable 
before a justice of the peace, is not violative of the right to a trial 
by jury, as secured by the tenth and twenty-eighth sections of the 
first article of the constitution; but it is unconstitutional (Art. V, 

§ 10,) in that it makes no provision for an appeal, and the general 
law regulating appeals (Code, § 2811) is inapplicable to the case. 165 
4, A repealing clause in an unconstitutional statute, declaring ‘‘ that all 
laws contravening the provisions of this act be, and the same are 
hereby, repealed,” does not affect the previous laws. 165 
. The power to remit fines and forfeitures is confided by the State con- 
stitution to the Governor alone, and cannot be exercised by the Le- 
gislature; and therefore any act of the Legislature which attempts, 
directly or indirectly, to remit a fine, either before or after it has 
been paid, is unconstitutional.—Haley v. Clark, 439 

6. Therefore the act of February 2, 1850, (Pamph. Acts 1849-50, p. 452.) 
entitled “An act for the relief of the securities of John Douglass, 
late clerk of the Circuit Court of Marion county”, is unconstitutional. 4389 


co 


CONTRACTS 

1. A promise by defendant, upon valuable consideration, to give his 
daughter, who was plaintiff’s wife, “a full share of his property, 
which’ then and there was worth $25,000”, is too indefinite and un- 
certain to support an action under the Code.—Adams and Wife v. 
Adams, 272 

2. It seems, however, that a promise by a father, upon valuable consid- 
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CONTRACTS-—-continvep. 
eration, to make his daughter equal in property to his other children, 
(or to give her so much as wquld make her slrare equal to a given 
portion of his estate; as, one-fourth, one-fifth, &c.,) is sufficient to 
support an action, if the parties contemplated its présent execution 
upon the performance.of the consideration. 272 
3. Such a contract, although its execution may be-postponed by circum- 
stances beyond a year and a day, and although the defendant's estate 
consists entirely of lands, is not within the statute of frauds. 272 
4. When acontract admits of two const?uctions, one of which will destroy,’ 
amd the other uphold it, the latter construction must prevail. ~° 272 
5. When no time is specified for the performance of a contract, the law 
requires that it shall be performed within a reasonable time. 272 
6. Held, on the authority of Prater v. Miller, 25 Ala. 320, that a verbal 
promise to pay, or to part with anything valuable, in settlement of.a 
controversy not existing in the form of a pending suit, cannot be en- 
forced in a court of law, without some proof that there was a reason- 
able ground for such controversy; and that, therefore, in a suit on’ 
a note given for the price of a slave, it was not error to refuse to in- 
struct the jury, at the defendant’s request, ‘‘that if they believed 
there was-a controversy between plaintiff and defendant as to whether 
plaintiff had defrauded defendant in the sale of the negro, and that 
plaintiff, in settlement of the controversy, agreed to knock off one 
hundred dollars on the note, then defendant would be entitled toa 
deduction for that sum.”—Stewart v. Bradford, 410 
7. One who contracts with a workman for services within his art or call- 
ing, hasa right to rely upon his representations as to his skill; and 
although the law will not seek to compel a man to perform that 
which is impossible, yet it will not allow the workman, after he has 
obtained money .as the price of stipulated services which he cannot 
perform, by false and fraudulent- representations as ‘to his skill in 
his business, to defeat a récovery for the deceit ‘and consequent in- 
jury by setting up the impracticability of those services.—McGar v. 
Williams, ; 469 
8. Therefore, in an action for deceit against a tinner, who followed the 
business of putting tin roofs on houses, for that he falsely’and fraud- 
ulently represented that he would put a tin roof on plaintiff’s’ house 
which would not leak for twenty years, Whereas the said roof did 
leak before the expiration of two years,—the true question to he sub- 
mitted to the jury is, not the practicability of putting on a tin roof 
which would last twenty years without leaking, but whether the 
representations (if made) were false, and whether plaintiff was 
thereby deceived to his injury. 469 
9. If defendant’s representations related to putting a roof on a building 
to be erected upon an agreed plan, and plaintiff afterwards, without 
defendant’s consent, caused a material change to be made in the 
building, thereby rendering it necessary to make a material change 
in the form of the roof, he must be considered as having abandoned 
the original contract, and cannot held defendant bound by his rep- 
resentations as to the original plan; but if defendant’s representa- 
tions as to the character of the roof had no reference to any parti- 
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11. 


12. 


13. 


14. 


15. 


cular plan, and he proceeded to put the roof on the building under 

his contract, without making any objection to the alteration of the 
plan, the change would not affect his liability. 7 469 
A partial paynient made by plaintiff after discovering that the roof 
leaked, without objecting to it on that ground, is a circumstance to 

be weighed by the jury in determining whether any fraud was prac- 
ticed by the defendant, but it cannot operate as an estoppel in pais, 

nor as a release or waiver of an existing cause of action. 469 
If the holder of a note, having bound himself by written contract to 
account for it to the owner, recovers judgment on it in his own 
name, and by private agreement with the sheriff, after a sale under 
execution, takes'the property at the purchaser’s bid; he thereby be- 
comes:liable to the owner of the note for the amount in‘money, and 
cannot raise objections to the sale of which the defendant in execu- 
tion might avail himself; and if the amount was lessened by expen- 

ses, court costs, &c., the onus of proving it devolves on him.—Hudsen 

Vv. Crow, 515 
Nor is he entitled to a deduction for expenses incurred by him in pur- 
suing the defendant in execution, who had secretly left the county, 
taking his property with him, when such expenses are not shown to 
have been necessarily incurred, nor to have been such as the bailor 
would be bound to pay. 515 
Defendant, being indebted to-plaintiff by open account for iatiite sold 
and delivered, gave him a note for a larger amount on a third per- 

son, and agreed to take up the difference in goods at cash value as he 
might want them, and received part of the goods the next day; but 
plaintiff, discoverihg & few days afterwards that the maker of the note 

was insolvent, thereupon tendered back the note, and demanded a 
rescission of the contract, and then brought suit on the account for 
goods sold, &c.; to which defendant pleaded: piyment and set-off: 
Held, that if plaintiff received the note in payment of the account, 
withoat any fraud or misrepresentation on the part of the defendant 

to induce him to take it, then the delivery of the note operated a 
payment and extinguishment of the account, and plaintiff became 
bound to defendant for goods at cash value to the amount of the dif- 
ference between the note and the account; but that this liability 

for goods, coupled with the disaffirmance of the contract on the part 

of plaintiff, could not be used as a set-off in this suit, so as to entitle 
defendant to judgment for the difference between the note and the 
account.—Carriere v. Ticknor, 571 
A liability to pay hire for slaves, upon an implied promise, will only 

be raised against the person who had their possession and services. 
Smith v. Pearson, 603 
Where the purchaser of slaves, on discovering their unsoundness, 
wrote to the vendor, informing him of that fact, and tendering them 
back ; andthe vendor} in reply, objected that the offer to rescind 

was made too late, and referred the purchaser to his warranty for 
indemnity: Held, that these letters did not amount to a rescission 

of the contract, when it was shown that the purchaser had after- 
wards brought suit on the warranty.—Bennett v. Fail & Patterson, 605 
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16. If the vendor refuses to accept the property when the purchaser of- 
fers to return it, this will dispense with a more formal tender; but 
the purchaser, if he still retains the property in his possession, must 
yield it up on the reasonable demand of the vendor, and his refusal 
to surrender on such demand, even after suit brought, will destroy 
the effect of his previous tender. 

17. Under a written contract between an overseer and his employer, 
whereby the latter agrees to give the former for his services “‘ three- 
sixteenths of all the cotton raised on the place, and to gin and haul 
his cotton, with his own, free of charge,” the oversecr is entitled also 
to three-sixteenths of the cotton-seed, and is a co-owner with his 
employer both in the cotton and the seed, until a division is made 
between them; but a delivery of the cotton, after ginning, would 
not operate as a delivery of the seed.—Allen v. Harper, 

18, Plaintiff having agreed with S. & P., who were mail contractors, to 
keep their drivers‘and horses at a stipulated sum per annum, pay- 
able quarterly, and during the last quarter, on their becoming in- 
solvent, having refused to keep their drivers and horses without se- 
curity, thereupon defendant, at the request of S. & P., wrote to 
plaintiff, saying “I will see you paid for this quarter, as their time 
then expires, payable when due in Alabama bank-netes”; plaintiff 
kept the drivers and horses until the expiration of the quarter, and 
the agent of 8. & P. afterwards closed their account by giving the 
note of the surviving partner, payable one day after date, which 
was filed as a claim against the estate of the deceased partner: Held, 
that defendant’s promise was an original undertaking, upon a new 
and sufficient consideration, which, upon its acceptance by plaintiff, 
discharged the debt of S. & P., and bound defendant to pay, at the 
expiration of the quarter, in Alabama bank-notes.—Jolley v. Walk- 
er’s Adm’rs, i 

19. When a contract under seal is materially varied by a subsequent 
valid contract, whith is also under seal, a recovery cannot be had 
on a declaration which only sets out the first contract and its breach ; 
and if the declaration sets up both contracts, alleging an appropri- 
ate breach, a plea of performance of the obligations imposed by the 
original agreement, which is silent. as to the additional obligations 
created by thesecond agreement, is@efective on demurrer.—Nesbitt 
v. McGehee, 

20. A contract under seal contained these provisions : ‘The said M. cove- 
nants and agrees to deliver to the sdid N., at the water’s edge, at his 
steam-mills at Cedar Bluff, all the stocks for string timber for the Mem- 
phis Branch Railroad, agreeably to the said N.’s contract, made January 
18th, with the engineer of said road’’; the stocks to be of a specified 
size and quality, and “ the timber to be delivered as fast as requiréd 
for sawing, gay one hundred stocks per week, more or less, as may be 
necessary. * * * And the said N., on his part, covenants and 
agrees fo pay the said M., when the above contract shall have been 
faithfully complied with, at the following rates, to-wit, forty-five cents 
per stock ; and that he will make his payments in the following man- 
ner—that is to sdy, on the twentieth day of every month during the 
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CONTRACTS—continvep. 
progress of this contract, he will pay seventy-five per cent. of the rela- 
tive value of such timber as may be delivered, until the whole of the 
timber herein contracted for shall have been delivered agreeably to 
contract, when the balance shall be forthwith paid to the said M.”: 
Held, that the weekly delivery by M., at the specified place, from the 
date of the agreement until the next twentieth day of the month,.of 
such a number of logs (not exceeding one hundred per week) of the 
- specified size and quality, as was necessary to afford constant em- 
ployment to N.’s steam-mills in sawing them during the usual avork- 
ing hours of each day of the week, was the first thing to be done under 
the contract—a condition precedent to N.’s liability to pay ; and that 
M.’s failure to perform that act, was a breach of his covenant, and 
instantly vested a right of action in N. 748 
21. If the parties to a pending suit, under the mistaken impression that the 
costs have been adjudged against the defendant, enter into a verbal con- 
tract, by which plaintiff agrees to pay the costs in the first instance, 
and defendant promises to re-pay them, and also the note on which 
the suit is founded, and which he admits to be just, in good accounts 
due the first day of January next thereafter, the promise is binding, 
and its validity is not affected by the mistake.—Eastman vi Hobbs, 741 
22. And if the plaintiff, on the verbal agreement being afterwards reduced 
to writing, fails to inform the defendant of the mistake, and conceals 
from him the fact (which he had himself discovered, and of whith he 
knew defendant was still ignorant) that he had taken a nonsuit, this 
does not amount toa fraud on the defendant, nor enable him to avoid 
the written contract. : 741 


COSTS. 


1. Where,a decree in chancery, dismissing a bill as to both of the defen- 
dants, was reversed on error, and the complainants held to.be enti- 
tled to relief against one of the defendants, the costg.of the appellate 
court were apportioned ; one half being taxed against the complain- 
ants, and the other half against the unsuccessful defendant.—Tyus 
v. DeJarnette, 280 

2. The statute which provides ‘that, ‘in all actions to recover damages 
for torts, the plaintiff shall Yecover no more costs than damages 
where the damages do not exceed five, dollars, unless the presiding 
judge shall certify that greater damages should in justice have been 
awarded,” (Clay’s Digest, p. 316, § 25,) dees not apply to amaction 
of debt on an attachment-bond to recover damages for the wrongful 
and- vexatious suing out of the attachment.—McAllister v.McDow, 453 


COURT AND JURY. 

1. It is the duty of the court to declare the legal effect of a record 
which is offered to sustain the plea of autrefois acquit or discontin- 
uance, and the record itself cannot be gainsayed by parol proof; 
therefore, the court may charge the jury, that the pleas are not 
sustained by the proof, when that is the case.—Marthav. The State, 72 

2. A charge is erroneous, which instructs the jury ‘that, if they found 
there was a conflict between the special charges given by the court. 
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COURT AND JURY—conrinvep. 
at the defendant’s request, and the main charge, then the latter 
must prevail.”—Spivey v. The State, 90 
3. In criminal prosecutions, neither party can be permitted, except by 
mutual consent, to withdraw the trial from the jury to the court by 
a demurrer to the evidence.—Brister et al: v. The State, 107 
4. Distinction stated between the sphere of the judge in deciding upon 
the competency -of confessions, and that of the jury in determining 





their credibility and effect. 107 
5. The improper conduct of the jury, after they have retired to make up 
@ verdict, is not a ground for a motion in arrest of judgment. 107 


6. Misconduct of the jury is a ground for a motion for a new trial, but 
the action of the court in refusing a new trial on that ground is not 
revisable on error. 107 
7. If the verdict of the jury is received, and read aloud in open court, 
in the absence of the prisoners, and the jury are then told by the judge 
that they are discharged, it is within the power of the court to call 
them back before they have left the bar; and if they are immedi- 
ately recalled, upon the discovery being made that the prisoners are 
not in court, and the papers in the cause are handed back to them, 
the prisoners are not deprived of their right to poll the jury, nor 
can they complain on error of this action of the court. 107 
8. The constitutional guaranty of a trial by jury, ‘in all criminal 
prosecutions,” includes the right to have the deliberations of the 
jury continued, when once they have begun the trial and heard any 
evidence, until the occurrence of a sufficient legal reason for their 
discharge, and the chance of a verdict of acquittal at their hands 
during all that time; and therefore the unauthorized discharge of a 
jury in any criminal case, either for a misdemeanor or a felony, is 
equivalent to an acquittal. (Cuitron, C. J., expressing no opinion.) 
McCauley v. The State, , 135 
9. But, since the court has power to discharge the jury in cases of ne- 
cessity, or when the prisoner consents to it, a plea of a previous 
withdrawal of the cause from the jury after issue joined, ‘* without 
the consent of defendant, and against his objection,” is defective on 
demurrer : it should also negative the existence of any necessity for 
such withdrawal. 135 
10. The constitutional guaranty of a trial by jury “in all prosecutions 
by indictment or information,” (Art. I, §10,) does not apply to 
offences created by statute since the adoption of the ‘constitution, 
except in the specified cases; butit is within the power of the Legis- 
lature to make such offences triable before a justice of the peace 
without indictment.—Tims v. The State, 165. 
11. Nor does the provision contained inthe twenty-eighth section of the 
same article, which declares that ‘the trial by jury skall remain 
inviolate,” extend the right of a jury trial to cases which were un- 
known, at the time of the adoption of the constitution, either to the 
common or to the statute law. 165 
12. On the request of the jury for further instructions, the presiding 
judge said, “I perceive from your questions that your minds have 
been mislediby a case read by defendant’s counsel,” and then stated 
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COURT AND JURY—continvep. 
to them, “‘that they should receive the law only from the court,— 
that counsel often read books to the jury to explain themselves more 
clearly and forcibly, but that they must not receive them as law, 
except so far as sanctioned by the court: Held, that there was 
no error in these instructions:—Chamberlain & Co. v. Masterson, 

13 Itis error to instruct the jury, ‘that the main charge was to be 
with them the controlling part of the charge.” 

14. The construction of an order of sale, made by the orphans’ court, is 
a question for the court, and not for the jury, and must be deter- 
mined from an ‘inspection of the record alone, without the aid of 
evidence aliunde to show its meaning.--Wyatt’s Adm’r v. Steele, 

15. If the court, after deciding a question of law against the plaintiff, 
refuses to instruct the jury, on his request, that they have nothing 
to do with the decision of that question—thereby impliedly admit- 
ting their right to revise its decision—the refusal of the charge gives 
the plaintiff an additional chance for a verdict, and is, therefore, no 
cause of reversal in his favor. 

16. A purely abstract charge which could not have misled the jury, fur- 
nishes no ground of bees sep v. Langdon, 

17. When a charge asked needs to be qualified, or explained, to prevent it 
from misleading the jury, it may be refused. 

18. When a charge is asked which admits of twe constructions, one of 
which is calculated to confuse the jury, it may be refused. 

19. An abstract charge, which asserts a correct legal proposition, is no 
ground for reversal, when the record shows that it could not have 
misled the jury.—Taylor v. Morrison, 


COURT, COMMISSIONERS’. 


1. The proceedings of the commissioners’ court, in the establishment of a 
public road, cannot be sustained, when assailed on certiorari, unless 
the record shows that the court had jurisdiction, and that its juris- 
diction was exercised in the mode prescribed by the statute.— 
Keenan v. Commissioners’ Court of Dallas County, 

2. The form of oath prescribed for the viewers of the road (Code, § 1134) 
must be fully set out, and precisely. pursued: a recital, in their re- 
turn, that they were “duly sworn before acting,” is insufficient. 

3. The record must show that the road described in the order of the 
court was viewed and marked out by the jury, “ to the greatest ad- 
vantage to the public, and with as little prejudice to individuals as 
possible, and without partiality or favor:” where the order of the 
court directs the jury ‘‘ to view and mark out the best route for the 
said road,” and they report that, ‘‘ being duly sworn before acting,” 
they ‘‘performed the duty assigned them in the order to the best of 
their ability, without partiality or favor,” this is not a sufficient 
compliance with the requisitions of the statute. 


COURT, ORPHANS’ AND PROBATE. 


See Prosate, Court oF. 
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COURT, SUPREME. 
See Aprea.s, 
Error. 


CRIMINAL LAW. 

1. Under an indictment for larceny from a store-house, (Code, § § 3170, 
3175,) if the jury assess the aggregate (instead of the separate) 
value of the stolen articles, the irregularity is not available to the 
defendant, either on motion in arrest « judgment, or on error.— 
Case v. The State, 

. If the defendant was a mere servant of his employer, having charge of 
the store-house and goods wlthout any authority to sell, he may be 
convicted under section 3170 of the Code; but if he was the agent 
of his employer, and had authority as such agent to furnish goods to 
customers, he can only be indicted and convicted under section 3148. 
If, however, he obtained his agency with the felonious intent of 
stealing the goods, he may be convicted under section 3170. 

8. Whether a person is ‘‘a man of known intemperate hdbits,” isa ques- 
tion of fact to which a witness may depose. iat & Elliott v. 
The State, 

4. Under an indictment for retailing without a license, (Code, § 1059,) 
evidence that the intemperate habits of the person to whom the liquor 
was sold were generally known in the community, is irrelevant and 
inadmissible- the fact that his intemperate habits were generally 
known in the community, does not justify the inference that they 
were known to the defendant. 

5. To excuse a homicide, there must exist on the part of the slayer an 
actual necessity to kill in order to prevent the commission of a felony 
or great bodily harm, or a reasonable belief in his mind that such 
necessity exists.—Noles v. The State, 

6. While every citizen has the right to resist any attempt to put an ille- 
gal restraint upon his liberty, his resistance must not be in enor- 
mous disproportion to the injury threatened. He has no right to kill 
to prevent a mere trespass which is unaccompanied by any imminent 
danger of great bodily harm or felony, and which does not produce 
in his mind a reasonable belief of such danger. 

7. The charges of the court in this case, and its refusal to give the charges 
asked by the prisoner, tested by these principles, and held correct. 

8. Any fact which tends to prove the real motive of the prisoner in kill- 
ing the deceased. or the purpose of the deceased in going to the pris- 
oner’s houge, or that the prisoner knew, at the time of the killing, 
that the deceased and his companions did not intend to commit any 
felony, nor to do him any great bodily harm, is relevant evidence. 

9. A verdict, finding the prisoner ‘‘ guilty of murder in the first degree, 
and penitentiary for life,” is sufficient to support a judgment of 

_ conviction and sentence of confinement in the penitentiary for life. 
“0. Where three are jointly indicted for an assault with intent te murder, 
but are tried separately, a letter written by one of them to the 
prosecutor some time before the commission of the assault, showing 
malice and ill-will on the part of the writer towards the prosecutor, 
is not admissible evidence against another who, though particeps 
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16. 
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criminis in the assault, is not shown to have had any connection 
whatever with the writing of the letter, nor to have acted in con- 
cert with the writer, nor to have participated in his ill-will towards 
the prosecutor.—Stewart v. The State, 
But, it seems; if the defendants had entered into a conspiracy to kill 
the prosecutor, and the letter was subsequently written by one of 
them to bring on the difficulty, or in furtherance of their common 
design, it would be admissible evidence against all of them; the act 
of each, in furtherance of the common design, being deemed in law 
the act of all. 
Under an indictment for retailing without a license in the general 
form allowed by the Code, (§ 1059,) the defendant cannot require 
the prosecuting attorney to state and elect, before any evidence is 
offered, for. which one of the different varieties of retailing he in- 
tends to proceed. —Elam v. The State, 
But after the State has once made its election by offering evidence of 
one particular. offence, it will be held to that election through all 
the future proceedings, and on a second trial under the same indict- 
ment will not be allowed to offer evidence of a different offence. 
If the order’ for 2 change of venue, in a criminal case, directs the 
clerk to transmit “the original papers in the cause,” it is nevertheless 
his duty (Code, § 3613) to transmit a transcript; and such order, 
even if erroneous, is-no ground for a reversal of the judgment and 
sentence of conviction.—Harrall v. The State, 
The failure of the clerk, after a change of venue has Been ordered, 
to transmit a transcript to the clerk df the court to which the trial 
is removed, and the failure to have the cause entered on the docket 
of that court at the term next after the order of removal, is no dis- 
continuance of the prosecution. 
The court to which the trial is removed may (Code, § 3615) issue a 
certiorari to the clerk of the court in which the indictment was found, 
requiring him.to transmit certified copies of any and all papers and 
entries in the cause, and may order the original papers to be re- 
turned to him. 
It is not necessary that an indictment, under the forms es 
by the Code, should be signed by the solicitor. 
The certified copy- of the indictment may be read to the jury on the 
trial; and therefore, if the entire transcript, containing a copy of 
the indictment, is offered to the jury, and the defendant objects to 
it as a whole, his‘objection may be overruled. ! 
A verdict finding the defendant “ guilty of murder in the first de- 
gree, and penitentiary for life,” is sufficient to support a judgment 
of conviction and sentence of confinemet in pa penitentiary 
for life. 
If a part of a conversation is adduced in evidence by the State, as 
proving the defendant’s declarations or confessions of guilt, he has 
the right to call for the whole of what was said in that conversation 
relative to the subject-matter in issue.—Chambers v. The State, 
Under an indictment against a negro trader for exhibiting slaves for 
sale without a license, (Pamph. Acts 1849-50, p. 8,) after evidence 
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has been offered of a particular act of sale within the time covered 
by the indictment, evidence ofa previous act more than twelve 
months before the finding of the indictment is admissible for the 
State, as tending to show that the defendant was engaged in the 
business of negro-trading. 

If the defendant was engaged in the business of negro-trading, 
proof of one act, in pursuance of such business, within the county 
in which the indictment was found, is sufficient to support a con- 
viction. 


. Under an indictment for gaming, (Code, §3248,) upon demurrer to 


the evidence, the defendant may be convicted on proof of his having 
played a game of “ramps” ina store-house where spirituous liquors 
were at the time retailed.—Bryan v. The State, . 


. The term “public place,” as usedin the statute against gaming, 


(Code, § 8243,) does not include any of thé places therein before 
specifically mentioned, but embraces all other public places, whether 
they are public per se, or become public merely by force of circum. 
stances ; and therefore, if the evidence shows-that the defendants 
played cards at a “ public house,” they cannot be convicted of play- 
ing at a “ public place.”—-Windham v. The State, 


5. A room in a warehouse for storing cotton on the bank of a navigable 
river, which is used by the clerk both for the transaction of business | 


and as a: sleeping room, is a “ public house” within the statute 
against gaming, but not a ‘public place.” 

The same distinction is applicable to the cases of Burdine v. The State 
(25 Ala. 60), Sherrod v. The State (id. 68), Roquemore v. The State 
(19 ib. 528), and Clarke v. The State (12 2b. 402). 

When the gaming is ata ‘public house,” or at any one of the other 
places specifically enumerated in the statute, no matter what secre- 
cy may be used, nor how few the number present, it‘is a violation of 
the statute. 


. In an indictment for arson under the Code, 4s at common law, the 


ownership of the house burned must be alleged, and must be proved 
as laid.—Martha y. The State, ° 

If the proof: of the ownership varies from the allegation, and a nolle 
pros. is thereupon entered, this is no bar to a subsequent prosecution 
under a second indictment, in which the ownership is alleged to be 
in « different person ; and if the second indictment contains several 
counts, in oneof which the allegation of ownership is the same as in 
the first indictment, and the defendant pleads to the whole indict- 
ment autrefois acquit and discontinuance, the record of the former 
prosecution does not sustain either plea. 

It is the duty of the court-to declare the legal effect of a record which 
is offered to sustain the plea of autrefois acquit or discontinuance, 
and the record itself cannot be gainsayed by parol evidence ; there- 
fore, the court may charge the jury that the pleas are not sustained 
by the proof, when that is the fact. 

Under an indictment for betting ‘‘at a game of pool at a public place 
enumerated in section’3248 of the Code,’’ the defendant may be con- 
victed on proof that he played pool at a table regularly licensed for 
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billiards, as a license to keep a billiard table does not authorize its 
use for the game of pool.—Rodgers v. The State, 


. An indictment for betting ‘‘at a game of pool at a house where spirit- 


33. 


34. 


35. 


36. 


37. 


88. 


89 


40. 


uous liquors were retailed,” or (as alleged in a second count) “at a 
public place enumerated in section 3248 of the Code,” conforms sub- 
stantially to the requisitions of the Code, and is therefore sufficient. 
An indictment which, upon its face, charges several defendants for 
several offences committed by them independently of each other, 
(some of which were committed by some of the defendants at one 
time, and some by others of the defendants at a different time,) is 
fatally defective.—Elliott v. The State, 

If an indictment is unobjectionable on its face, no conviction under 
it can be had on proof of facts which, if stated in the indictment, 
would make it fatally defective, and enable the defendants, after 
conviction, to arrest or reverse the judgment. 

Therefore, if A and B are jointly indicted and tried for gaming, and 
the evidence shows that A and others played at one time when B was 
not present, and that B and others played at another time when A 
was not present, no conviction can be had against them. 

A sheriff has no power under the Code to admit to baila person charged 
with a felony after indictment found, nor can that power be delegated 
to him by an order of the Circuit Court in these words: ** And it ap- 
pearing to the court that the offence with which the prisoner stands 
charged, namely, murder in the second degree, is bailable, it is ordered 
that, upon the prisoner giving good and sufficient bail, according to 
law, for his appearance at the next term of this court, in the sum of 
$1,000, then said prisoner be discharged from custody until the next 
term of this court.”—Antonez v. The State, 

Section 3408 of the Code, requiring the magistrate to endorse on the 
warrant of commitment the amount of bail required, applies only to 
preliminary proceedings before indictment found, and not to commit- 
ments after indictment. 

Under am indictment for failing and neglecting to keep in repair a 
certain turnpike road, which defendant and another were authorized 
by private act of the Legislature to construct, the court cannot take 
judicial notice of the charter if it is not set out, but must look only 
to the allegations of the indictment ; and if it alleges that the de- 
fendant alone accepted the charter, and erected toll gates and took 
toll by its authority, but does not allege that the charter authorized 
him to accept alone, or required him to keep the rvad in repair, it is 
fatally defective on demurrer.—Code, § 3501.—Moore v. The State, 
The statute of this State respecting the stealing, inveigling, &., of 
slaves (Code, § 3130) was intended to afford ampler protection and 


security to slave property than was afforded by the rules of the. 


common law, and makes several radical changes in the common law. 
Spivey v. The State, i 

When one man has carried away the slave of another, the question 
whether or not he is guilty of a felony (under section 3180 of the 
Code) depends on the intent with which the act was done: whenever 
there is not clear and satisfactory proof of the felonious intent de- 
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41. 


42. 


44. 


46. 


47. 


48. 





nounced by the statute, concurring with the act of carrying away, 
there is no ground for a conviction. 

At common law, a taking was nevessary to constitute larceny; but 
not so, as to all the offences created by this statute. 

At common law, a bailee, who had acquired possession of goods with- 
out any inggnt at the time to steal them, could not, during the con- 
tinuance of the bailment, commit larceny as to such goods, unless he 
broke the bulk or package; but this statute makes no such excep- 
tion : it includes ** any person” who commits either one of the acts 
denounced by it with the felonious intent indicated by its terms; 
it embraces the carrying away, &c., of ‘any slave,” whether in the 
actual possession of the owner, or of a bailee, or in the merely con- 
structive possession of the owner. 


3. Conversion, and carrying away, are ncither synonyms, nor converti- 


ble terms: a felonious carrying away of a slave necessarily includes 
a conversion, but a conversion does not necessarily include a carry- 
ing away ; and a mereconversion, even with a criminal intent, is no 
felony, unless there is also a carrying away. 

The defendant’s declarations, made while he was in possession of the 
slave, ‘‘as to the manner in which he bought him,” are not admissi- 
ble evidence for him under an indictment for stealing the slave.— 
Code, § 3130. 


. But any evidence tending to prove that the defendant honestly be- 


lieved that he had the right to carry away and sell the slave, is 
admissible for him; and therefore, where defendant had possession 
of the slave under a bailment from the former ownor; (since deceas- 
ed,) the declarations of the bailor, tending to show a sale to defend- 
ant, are competent evidence, although referring to a paper which is 
net produced and whose absence is not accounted for. 

On the trial of an indictment for arson, after the State has proved 
the burning of the house as charged, and offered evidence tending to 
show that the defendant was the person who set fire to it, evidence 
showing that another house belonging to the prosecutor was subse- 
quently burned, is irrelevant and inadmissible ; nor is it made rele- 
vant by being offered in connection with proof of defendant’s declar- 
ation, made after the first but before the second burning, that he was 
not yet done with the prosecutor, especially when the declaration is 
shown to have been made in a conversation, in which ‘no reference 
was made to either of the burnings, but the parties were speaking 
of a civil case which defendant had before the prosecutor as a justice 
of the peace, and in which defendant complained the prosecutor had 
treated him rascally.’’—Brock v. The State, 

Every person indicted for a capital offence, if he is in actual confine- 
ment, is entitled to have a copy of the indictment delivered-to him 
at least two entire days before the day appointed for his trial (Code, 
§ 3576); delivery to his counsel is not sufficient.—Brister et al. v. 
The State, 

But if the defendant objects to going to trial, ‘‘on the ground that a 
copy of the indictment has not been served on him or his counsel 
two entire days before the trial”, and it is shown that a copy was 
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delivered to his counsel two entire days before the trial, there is no 
error in overruling the objection, as the formin which it is made is 
a waiver of the right to personal service if a copy has been delivered 
to counsel. 107 
When the venue is changed on the ate Pent’s appli¢ation (Code, 
§ 3615), the certified copy of the indictment becomes go far an origi- 
nal,in the court to which the trial is removed, that a copy of it, 
when delivered to the prisoner, will be a sufficient compliance with 
the statute, and have the same effect that a copy of the actual orig- 
inal could have. 107 
If the transcript furnished by the clerk, on change of venue, is duly 
certified by him to contain a copy of the caption of the grand jury, 
the indictment, with all the endorsements thereon, and all the en- 
tries and érders made in relation to the cause, including the order 
for the removal of the trial, as required by the Code (§ 3613), the 
defendants may be tried on such transcript. * 107 
Where there is a joint trial under a joint indictment, each defendant 
may challenge the whole number of jurors to which he would be 
entitled if tried separately. 107 


. In criminal prosecutions, neither party can be permitted, except by 


mutual consent, to withdraw the trial from the jury to the court by 
a demurrer to the evidence. 107 
A witness who is introduced by the State to prove the defendants’ 
confessions, and who states, on re-examination, ‘ that he had testi- 
fied to the substance of all that each of said defendants stated on 
that occasion, but that they may have stated something which he 
did not recollect”, is competent to testify to the confessions, if in. 
themselves admissible. , 107 
The general rules stated, which should govern the court in deciding 
upon the competency of confessions, and the jury in determining 
their credibility and effect after they have been admitted by the 
court. Distinction also stated between the sphere of the judge and 


the sphere of the jury. 106 


. As to the construction of the bill of exceptions, which showed two 


separate objections by the defendants to the admission of their con- 
fessions: It was Aeld by a majority of the court, that the last of 
these objections was so made as to present the question, whether 
upon the evidence previously set out in the bill of exceptions the 
confessions were admissible, and that the court below erred in over- 
ruling this objection and admitting the confessions; while Ricr, J., 
dissenting, held that there was no error shown by the record in 
overruling either of sajd objections. 107 


. Charge of the court on the subject of confessions, and its refusal to 


charge as requested, held correct. 107 


. When several defendants are ‘jointly indicted and tried, if there is 


any evidence against one, the court may overrule the motions of his 
co-defendants ‘‘ to introduce him as a witness, on the ground that 
there was no evidence against him to authorize him to be put on his 
defence”, and ‘ to direct and allow the jury to return a verdict of 
acquittal as to him, on the ground that there was no sufficient evi- 
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dence of his guilt to require him further to defend.”—Code, § 3594. 107 
58. If the indictment charges that A gave the mortal blow, and that B 
and C were present aiding and abetting, while the evidence shows 
that B struck the blow, and that A and C were present aiding and 
abetting, this is not a material variance, for the blow is adjudged in 
law to be the stroke of every one of them. 107 
59. If the verdict of the jury is received, and read aloud in open court, 
in the absence of the prisoners, and the jury are then told by the 
court that they are discharged, it is within the power of the court 
to call them back before they have left the bar; and if they are 
immediately recalled, upon the discovery being made that the pris- 
ners are not in court, and the papers in the cause are handed back 
to them, the prisoners are not deprived of their right to poll the 
jury, nor can they complain on error of this action of the court. 107 
60. A lawyer's office, though a ‘‘public house” within the statute against 
gaming, (Code, § 3243,)is not a ‘* public place.”—McCauley v. The 
State, ; 186 
61. The constitutional guaranty of a trial by jury, “in all criminal pros- 
ecutions,” includes the right to have the deliberations.of the jury 
continued, when once they have begur the trial, and heard any evi- 
dence, until the occurrence of a sufficient legal reason for their dis- 
charge, and the chance of a verdict of acquittal at their hands du- 
ring all that time ; and therefore the unauthorized discharge of a 
jury in any,criminal case, either for’a misdemeanor or a felony, is 
equivalent to an acquittal. (Cumron, C. J., expressing no opinion.) 135 
62. But, since the court has power to discharge the jury in cases of ne- 
cessity, or when the prisoner consents to ‘it, a plea of a previous 
withdrawal of the cause from the jury after issue joined, ‘‘ without 
the consent of defendant, and against his objection”, is defective on 
demurrer: it should also negative the existence of any necessity for 
such withdrawal. 135 
63. A two-storied house of which the front room on the first floor was 
used as a store-house, and the back room (which also contained a 
few boxes cf goods, and communicated with the front by a door in 
the partition) as a sleeping room by the owner, while his clerks, who 
were unmarried men and took their meals at a hotel, slept in the 
rooms on the second floor,—held a dwelling-house, both within the 
common-law definition of burglary, and under sections 3308-9 of the 
Code.—Ex parte Vincent, 145 
64. The term “dwelling-house,” as used in section 8308 of the Code, has 
the same meaning as in the definition of burglary at common law ; 
and the following section (8309) was intended to soften the rigor of 
the old statute (Clay’s Digest, p. 472, 94), by narrowing the 'mean- 
ing of the term, in requiring that there should be a white person in 
the house at the time the offence was committed, and that the build- 
ing should be joined to and parcel of the dwelling-house. 145, 
65. Under an indictment for resisting process, if the time of: the commis- 
sion of the offence is shown by the indictment itself to have been 
after the return day of the process, it is fatally defective on error.— 
McGehee v, The State, 
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66. Under an indictment for gaming, the defendant may be convicted on 
proof “that he and another-each put up money and threw dice for 
it, by placing the dice in a box and throwing three times each, the 
one throwing th2 highest number taking the money”; although it is _ 
also shown “ that the mode of procedure and of throwing thedlice was 
the same as-in the case of raffling for property.”—Jonesy. TheState, 155 
67. The thirty-third seetion of the judiciary act of 1789, «U.S. Statutes 
at Large, vol. i, p.91,) which empowers justices of the peace and 
other officers therein named to arrest and commit (or bail, as the 
case may require) persons charged with a violation of the criminal 
law of the United States, is not unconstitutional : the authority thus 
conferred oh justices of the peace is not ‘judicial power” within the 
third article of the Federal constitution, nor does the exercise of it 
make them Federal officers within the second clause of the second 
section of the second article.—Ex parte Gist, ‘ 166 
68. The constitutional guaranty of a trial by jury “ in all prosecutions 
by indictment or information,” (Art. I, §10,) does not apply to of- 
fences created by statute since the adoption of the constitution, ex- 
cept in the specified cases; but it is within the power of the Législa- 
ture to make such offences triable before a justice of the peace 
without indictment.—Tims y. The State, 165 
69. Nor does the provision contained in the twenty-eighth section of the 
same article, which declares that ‘‘ the trial by jury shall remain 
inviolate,” extend the right of a jury trial to cases which were un- 
known, at the time of the adoption of the constitution, either to the 
common or to the statute law. 165 
70. The third section of the act of February 7, 1854, (Pamphlet Acts 
1858-4, p. 247,) which makes defaulting overseers of roads triable 
before a justice of the peace, is not violative of the right to a trial 
by jury, as secured by the tenth and twenty-eighth sections of the 
first article of the constitution; but it is unconstitutional (Art. V, 
§10,) in that it makes no provision for an appeal, and the general 
law regulating appeals (Code, § 2811) is inapplicable to the case. 165 


DAMAGES. 


1. The general rule of the common law is, that if both vessels are to blame, 
neither can recover damages for injuries caused by the collision; but 
this rule applies only to faults which operated directly and imme- 
diately to produce the collision.—Steamboat Farmer v. McCraw, 189 

2. There is no inflexible rule, either of the river or of the road, the neglect 
of which by one party will dispense with the exercise of common 
caution by the other. 189 

8. ** Ordinary care” is altogether a relative term; and in such cases as 
this, the want of it means nothing more than the failure to use those 
precautions which a just regard to the persons and property of others 
demands should be used under the circumstances of each particular 
case. 189 

4. In trover, when the thing converted has a fixed value, the true measure 
of damages is that value at the time of conversion, and the jury may 
give interest upon it; and if the value is fluctuating, the jury may 
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take its highest value at any time between the conversion and the 
trial —Jenkins ¥. McConico, . 213 


5. In detinue for a slave, if the damages are not proved, a nomina] sum 
only should be givens and it is therefore error to instruct the jury, 
that, in’the absence of proof as to the value of the siave’s hire, they 
might give interest on the agreed yalue of the slave by way of dam- 
ages.—Miller v. Jones’ Adm’r, , 247 

6. On an exchange of slaves between plaintiffand defendant, the parties 
reciprocally executed bills of sale, under seal, containing warranties 
of soundness ; and plaintiff afterwards brought covenant to recover 
damages for the defendant’s breach of warranty: Held, that the de- 
fendant might recoup the damages which he had sustained by plain- 
tiff’s breach of warranty.—Eckles & Brown v. Carter, 663 

7. Neither case nor assumpsit can be maintained to recover damages for 
the breach of defgndant’s duty and contract in not permitting plain- 
tiff to cut and carry away timber, ‘when the declaration shows that 
the injury complained of resulted from plaintiff’s being enjoined 
and restrained by proceedings in chancery instituted by defendant : 
the only remedy is, an action,on the injunction bond, if there is a 
breach of it, or an action on the case averring malice.—McLaren, 
Ragan & Co. v. Bradford, 616 


DEBTOR» AND CREDITOR. 

1. If a debtor deposits with his creditor, unconditionally, notes on a third 
person as collateral security, the latter thereby acquires the control 
and direction of their collection, and it becomes his duty to take all 
necessary measures to prevent the discharge of any of the parties 
thereto; and in such case notice to bring suit on them should be 
given to him.—Pickens v. Yarborough’s Adm’r, . 417 

2. If the creditor receives the notes under a special agreement, by which 
he is not to sue, but to collect in any other mode, he must, as to all 
persons without notice of the extent. of his powers, be regarded as the 
general holder, and notice to,sue may be given to him. 417 

8. A voluntary conveyance, as against existing creditors, is absolutely 
yoid; but to avoid it as against subsequent creditors, it must be 
shown to have been made with a fraudulent intent.—Stiles & Co. 

v. Lightfoot, 443 

4. A deed of trust which conveys property absolutely for the benefit of 

specified creditors, although it purports on its face to be tripartite, 

does not require to be signed by either the trustee or the beneficiaries 

to give it effect.—Shearer v. Loftin, 703 
. But if the trustee is only authorized to sell the property ‘at the re- 

quest of the beneficiaries, or a majority of them in interest,” and the 

deed reserves to the grantor the right of redeeming the property by 

a specified day, beyond the maturity of the greater part of the se- 

cured debts, the assent of the beneficiaries cannot be presumed, and 

nothing short of the express assent of a majority in interest can ren- 

der the deed available. 708 


on 


DEEDS OF GIFT. 
1. A deed of gift, executed in Virginia in 1824, conveying tertain slaves, 
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in consideration of natural love and affection, to the grantor’s dawgh- 
ter, then a married woman, “and the lawful heirs of her body,” 
contained this clause—- “I do bind myself, my heirs, &c., to make to the 
above named property a clear and undoubted a right, as much so as 
can be made by word or deed, from the claim and claims from 
every person or.persons whatsoever, to my said daughter and her 
lawful heirs as above mentioned”; Held, that the deed created a 
separate estate in the wife, and excluded the husband’s marital 
rights.—Jenkins v. McConico, 218 
2. An admission that a deed was executed implies that it was delivered, 
and a delivery of the deed dispenses with the necessity fora delivery 
of the property conveyed by it. 218 
8. A deed of gift, conveying personal property to a married woman “ for 
her own use and benefit alone,” creates a separate estate in her, and 
excludes her husband’s marital rights.—Ozley v. Ikelheimer, 332 
4. Deed of gift of a slave, ‘‘to my daughter L. during her natural life, and 
at her death to her child or children ; but, in case of the death of my 
said daughter without lawful issue of her body, then the said negro, 
and her issue or increase, té-return and belong to my other heirs .”’ 
Held, that the term “heirs” was a word of limitation, and not of 
purchase; and that therefore, upon the death of L. without iggue, 
living the grantor, his other surviving children, who were born be- 
fore the execution of the deed, took nothing under it.—Couch v. An- 
derson, 676 


* 


DEEDS OF TRUST. 
See Depron anp CREDITOR, -, ; oo 


FRAUDULENT CoNVEYANCES. 


DETINUE. 

1. In detinue for a slave, if the damages are not proved, a nominal sum 
only should be given ;, and it is therefore error to instruct the jury, 
that, in the absence of proof as to the value of the slave’s hire, they 
might give interest on the agreed value of the slave by way of dam- 
ages.—Miller v. Jones’ Adm’r, 247 

A plaintiff in detinue may recover upon possession alone against*one 
who has not as good a right to it as himself, and the defendant, in 
such case, cannot defeat his recovery by showing an outstanding 
title in a stranger, without connecting himself with it; but when the 
plaintiff’s right of recovery is based on his title, it may always be 
disproved by showing title in another. 247 

. When the defendant “in detinue*claims under a purchase at sheriff ’s 
sale froth one who was estopped from denying the right of possession 
to be in plaintiff ’s intestate, he capnot sét up an outstanding a in 
a third person without connecting himself with it. 247 

4. The distinctions between the actions of detinue and trover are care- 

fully preserved in-the Code, and an amendment of the complaint 

which would convert an action of detinue into dn action of trover 

cannot be allowed —Code, § 2403.—Harris v. Hillman, ' 880 
5. In detinue for a slave, a recovery, cannot be had against a purchaser 


50 
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at sheriff’s sale, who, without notice that plaintiff intended to assert 

any right to the slave, parted with the possession under a contract 

of hiring before the suit was commenced. 380 
6. In detinue for a slave, a recovery, cannot be had against a defendant 

who was out of possession at the date of the writ, on proof of his prior 

possession at the time plaintiff's vested remaindér fell in by the 

termination of the precedent lifé estate, if he afterwards parted with 

it, without fault, under a contract of hiring, before suit brought or 

demand made.—Fenner v. Kirkman. 650 





DISCONTINU ANCE. 

1. Phe failure of the clerk, after a change of venue has been ordered, to 
transmit a transcript to the clerk of the court to which the trial is 
removed, and the failure to have the cause entered on the docket of 
that court at the term next after the order of-removal, is no discon- 
tinuance of the prosecution.—Harrall v. The State, = 52 

2. Mandamus from the Supreme Court does not.lie to compel the Cireuit 
Court to strike a cause from the docket, on motion, on the ground 
that it has been discontinued by a submission to arbitration.—Ex 
parte Garlington, 170 


DOWER. 

1.-A sale of real estate by commissioners under an order of tha probate 
court, does not affect the widow’s right of dower; and although the 
order was made on her application as administratrix, her failure to 

“announce at the sale that the land was sold subject to her dower, 
does not estop her from asserting her claim.—Owen v. Slatter, 54 

2. The statutory jurisdiction conferred on the courts of probate, in the 
allotment of dower, does not take away the jurisdiction of chancery ; 
and if the widow proceeds in equity for lands in which dower cannot 
be assigned by metes and bounds, she is not compelled to include in 
her application all the lands in the county in which she is entitled 


to dower. ° 547 


ERRORS. 
' I. Wuat IS REVISABLE ON ERROR. 
1. The action of the primary courts in refusing a new trial, is not re- 
visable on error.—Brister et al. The State, 107 
2. The refusal of the court to allow counsel, after the argument has been 
closed and the cause submitted to the jury, to explain a distinction 
applicable to the case, is not revisable on error: such matters prop- 
erly belong to the conduct of the cause, and are efitrusted to the 
discretion of the presiding judge.—Chamberlain & Co. v. Masterson, 371 
8. The overruling of a motion to nonsuit the plaintiff, when the verdict 
in his favor is for a less sum than the court can take cognizance of, 
on the ground that his affidavit does not comply with the requisitions 
of the statute, (Clay’s Digest, p. 325, § 75.) is not revisable on error. 
MeAllister v. McDow, ; 453 
4, The refusal to quash an attachment, on the ground that it was sued out in 
a case not authorized by law, is not revisable on error.—Gill y. Downs, 670 
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If. WHAT ARE NOT REVERSIBLE ERRORS. » 


5. Under an indictment for larceny from a store-house, (Code, $§ 3170; 
3175,) if the jury assess the aggregate (instead of the separate) value 
of the stolen articles, the irregularity is not available to the defend- 
ant, either on motion in arrest of judgment, or on error.—Case v. 
The State, 17 
6. If the order for a change of venue. in a criminal case, directs the clerk 
to transmit “ the original papers in the cause,” it is nevertheless his 
duty (Code, § 8613) to transmit a transcript; and such order, even 
if erroneous, is no ground for a reversal of the judgment and sentence 
of conviction.—Harrall v. Fhe State, 52 
7. If the verdict of the jury is received, and read aloud in open court, 
in the absence of the prisoners, and the jury are then told by the, 
court that they are discharged, it is within the power of the court 
to call them back before they have left the bar; and if they are 
immediately recalled, upon the discovery being made that the pris- 
oners are not in court, and the papers in the cause are handed back 
to them, the prisoners are not deprived of their right to poll the 
jury, nor can they complain on error of this action of the court. 


Brister et al. v. The State, 107 
8. The appellant cannot complain, on error, of a charge which was too 
favorable to him.—Montgomery’s Executors v. Kirksey, 172 


9. If a demurrer is improperly sustained to a declaration, and the plain- 

tiff then amends, he thereby waives his right to review on error the 

decision of the court in sustaining the demurrer.—Stallings v. 

Newman, 300 
10. If the defendant does not take advantage in the court below, by plea 

or demurrer, of the want of proper parties to the bill, the objection 

cannot avail on error, unless the absent parties are indispensable to 

the rendition of a proper decree.—Ozley v. Ikelheimer, 382 
11. The wrongful sustaining of a demurrer to a special plea, when the 

defendant had the full benefit of all the facts alleged in it under his 

ether pleas, is not.a reversible error.—Nelson v. Bondurant, 342 
12. The exclusion of part of an. answer to an interrogatory, which was 

only admissible (if at all) upon the idea that, when fairly construed, 

it amounted merely to an expression of the witness’ opinion that a 

slave was worthless, is not a reversible error, when another part of 

the same answer, which was read in evidence by the appellant, con- 

tained a clear statement of the witness’ opinion on that point.—Stew- 

art v.. Bradford, 410 
18. When the defendant pleads not guilty to an action (under, the Code) 

on an open account for services rendered, and judgment is rendered 

against him on the verdict of the jury, he cannot avail himself of 

the mispleading on error.—Jordan’s Adm’r v. Hubbard and Wife, 433 
14. A correct decree, though rendered for a wrong reason, will be af- 

firmed on error.—Stiles & Co. v. Lightfoot, 443 
15. When the judgment entry recites, that “ the plaintiff came by attor- 

ney, and the defendant having failed to file his plea within the time 

prescribed by law, it is considered by the court, that the plaintiff 

have and recover of the defendant”, &c., ‘‘ the damages due by the 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


two promissory notes declared on”, it will be presumed on error, that 


“the complaint shown by the record was filed before the rendition of 


thejudgment by default.—Letondal v. Huguenin, 562 


An incorrect abstract charge is not a reversible error, when the record 
shows clearly that it could not have prejudiced the appellant. 
Johnson v. Boyles, 576 
After the dismissal of a bill for want of prosecution, the court has 
no jurisdiction to reinstate it at a subsequent term; but if the cause 
is reinstated at a subsequent term, and the defendant craves an 
appeal fronf the order, but afterwards engages in the defence——cross- 
ing interrogatories, entering into consent, &c.--he thereby waives 
his objection to the reinstating of the cause, and cannot take advan- 
tage of it on error._-Byrd v. McDaniel, 

The objection that an endorsement of the note sued on was read in 
evidence, “when it was not shown to have been made at the time 
alleged in the declaration’, is not a reversible error, when the record 
shows that such proof was subsequently made.—Savage & Darring- 
ton v. Walshe & Emanuel, 

The rendition of judgment against 2 defendant who was not served 
with process, and who did not appear, is-a mere clerical mistake, 
which may be amended on motion in the court below, and the judg- 
ment must be regarded as affecting those defendants only who were 
before the court ; and if.no motion to amend is made, the mistake 
furnishes no ground of reversal. 619 
If the court, after deciding a question of law against the plaintiff, 
refuses to instruct the jury, on his request, that they have nothing 

to do With the decision of that question—thereby impliedly admit- 
ting their right to revise its decision—the refusal of the charge gives 

the plaintiff an additional chance for a verdict, and is, therefore, no 


619 


cause of reversal in his favor.—Wyatt’s Adm’r v. Steele, 640 
A purely abstract charge, which could not have misled the jury, fur- 
nishes no ground of reversal.—Rolston v. Langdon, 660 


Where the evidence set out in the plaintiff’s bill of exceptions shows 
that he was not entitled to recover, the court will not, on error as- 
signed by.him, inquire into the correctness of the charges given by 
the court at the instance of the defendant.—-Gilmer & Taylor v. City 
Council of Montgomery, 665 
An abstract charge, which asserts a correct legal proposition, is no 
ground for reversal, when the record shows that it could not have 
misled the jury.--Taylor v. Morrison, 728 


III. Wuar arf REVERSIBLE ERRORS. 
A charge is erroneous, which instructs the jury ‘that, if they found 
there was a conflict between the special charges given hy the court. 
at the defendant’s request, and the main charge, then the latter 
mast prevail.”— Spivey v. The State, 90 


. When an attachment is sued out against a steamboat under the act 


of 1844, to recover damages for injuries caused by her running into 
& flat-boat, the refusal of the court to strike from the files a declara- 
tion against the owners of the boat, is a reversible error.—Owners 
of Steamboat Farmer vy. McCraw. 189 
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26. On a trial of the right of property between plaintiff in execution 
against the mortgagor and the mortgagee as claimant, it is error to 
exclude the claimant’s mortgage from the jury, if it is not void on 
its face.—Floyd v. Morrow, , 852 

27. It is error to instruct the jury, ‘that the main charge was to be 
with them the controlling part of the charge.”—Chamberlain & Co. 

v. Masterson, 871 


ESTATES: OF DECEASED PERSONS. 


1. The action of the courts of probate in granting letters testamentary, 
or.of administration, though.conclusive in those cases in which they 
have the power to act, may, like the sentences of all other courts, be 
agsiiled for want of jurisdiction ; and whenever a suit is brought by 
a person upon his title as administrator, a plea averring facts which 
show that the court from, which his letters issued had no jurisdiction 
to grant them, is good.—Miller v. Jones’ Adm’r, 247 

2. The courts of probate have jurisdiction to grant letters testamentary, 
or of administration, if property belonging to the estate is brought 
into the county after the intestate’s death, although he was not a 
resident of this State and had no property here at the time of his 
dex.th.—Clay’s Digest, p. 308, § 33. : ox 247 

3. When application is made for letters of administration on the estate 
of a non-resident, if the petition alleges that “there is property 
within the county belonging to the heirs of said estate, which is 
likely to be wasted, or so disposed of as to be lost to the said heirs, 
unless some one should be appointed to administer upon said estate,” 
such an allegation, if seems, is equivalent to an assertion of title in 
the estate; but whether it is or not is immaterial, as it is not the 
allegation in the petition, but the fact that there is property in the 
county belonging to the estate, which gives the court jurisdiction to 
grant letters of administration, and the applicant is not held down 
to the ground stated in his petition. 247 

4, An executrix held entitled to a‘credit, on final settlement, for lawful 
jail fees paid by her to regain the possession of certain slaves belong- 
ing to the estate, who had been taken up and committed to jail as 
runaways, when the evidence showed the following facts: That the 
executrix was the widow of the testator, and no other person than 
herself and her children was interested in the estate; that the es- 
tate was kept together under the will; and the plantation kept up 
and cultivated ; that the overseer employed by her was cruel and 
severe towards the slaves, and several of them had previously run 
away on account of his cruelty, and had been taken up and commit- 
ted to jail, “for which and other jail fees allowance had been made”; 
that said overseer made good crops, but was finally discharged by 
the executrix, in the fall of the same year, on account of his sever- 
ity to the slaves.—Walker v. Walker, : 262 

5. Where one of several residuary legatees, who take in common, dies 
before the.testator, his legacy, which lapses by his death, does not 
survive to his co-legatees, but descends to the testator’s next of kin 
under the statute of: distribution, and no interest in it passes to one 
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ESTATES OF DECEASED PERSONS—continvep. 


who takes a life estate by implication in the residuum.—Hamlet v. 

Johnson, | 657 
6. On petition to the probate court for the distribution of slaves not dis- 

posed of by will, if the number of distributees exceeds the number 

of slaves to be divided, the court may order a sale in the first in- 

stance, without the appointment and report of commissioners. 567 


ESTOPPEL. 


1. If a party reads in evidence to the jury a certified copy of a° deed 
which purports to have been executed by husband and wife, without 
any attempt to limit its effect as proof, he hereby éoncedes its genu- 
ineness, and cannot be heard, in an appellate court, to say that it 
was not proved ; although, according to the memorandum endorsed 
on it by the clerk of the court in which it was recorded, it was ad- 
mitted to record on the acknowledgment of the husband alone, and 
the party against whom it was offered ‘‘ admitted that the original 
had been executed, proved, acknowledged, and recorded, as endorsed 
and certified on said copy.”—Jenkins v. McConico, 213 

2. 1f one who has possession of a slave disclaims property in himself, and 
holds it for the estate of his father, he is estopped from denying the 
right of possession to be in the estate; and his declarations, in dis- 
paragement of his own t tle, are admissible evidence against him, or 
one Claiming under him, to show the character of his possession.— 
Miller v. Jones’ Adin’r, 247 

8. When the defendant. in detinue claims‘under a purchase at sheriff’s 
sale from one who was estopped from denying the right of possession 
to be in plaintiff ’s intestate, he cannot set up an outstanding title in 
a third person without connecting himself with it. 247 

4, In an action for deceit against a tinner, who followed the business of 
putting tin roofs on houses, for that he falsely and fraudulently 
represented that he would put a tin roof on plaintiff’s house which 
would not leak for twenty years, whereas the said roof did leak be- 
fore the expiration of two years, a partial payment made by plaintiff 
after discovering that the roof leaked, without objecting to it on 
that ground, is a circumstance to be weighed by the jury in deter- 
mining whether any fraud was practiced by the defendant, but it 
cannot operate as an estoppel in pais, nor as a release or waiver of 
an existing cause of action.—McG@ar v. Williams, 469 

5. Asale of real estate by commissioners under an order of the probate 
court, does not affect the widow’s right of dower; and although the 
order was made on her application as administratrix, her failure to 
announce at {the sale that the land was sold subject to her dower, 
does not estop her from asserting her claim.—Owen v. Slatter, 547 

6. A bill was filed, setting up an equitable estoppel, to perpetually enjoin 
the defendant from asserting his legal title to a tract of land which 
he had verbally sold to one W., whosold toS., who sold to complain- 
ant. It alleged, that W. agreed to sell to S. if defendant would 
sanction the sale and recognize his verbal contract, and that they 
together called on him to ascertain whether he would do so; that 
defendant replied, that he did recognize the validity of his contract, 








INDEX. 791 





ESTOPPEL—contTinvep. 


that he was willing that W. might sell to S., and that he would look 
to the former for the payment of his purchase money. The answer 
admitted these facts, but denied that defendant thereby intended to 
surrender his right to look to the land as a security for the purchase 
money, or to do more than recognize the validity of his verbal con- 
tract: Held, that the injunction was properly dissolved on the 
coming’in of this answer, as the facts admitted by it were not suffi- 
cient to create an estoppel.—Jones v. Cowles, 


EVIDENCE. 


I. ApMISSIBILITY AND* RELEVANCY. 


1. Under an indictment for retailing without a license, (Code, § 1059,) 
evidence that the intemperate habits of the person to whom the liquor 
was sold were generally known in the community, is irrelevant and 
inadmissible: the fact that his intemperate habits were generally 
known in the community, does not justify the inference that they 
were known to the defendant.—Stanley & Elliott v. The State, 

2. Any faet which tends to prove the real motive of the prisoner in kill- 

ing the deceased. or the purpose of the deceased in going to the pris- 

oner’s house, or that the prisoner knew, at the time of the killing, 
that the deceased and his companions did not intend to commit any 
felony, nor to do him any great bodily harm, is relevant evidencée.— 

Noles v. The State, 

3. Where three are jointly indicted for an assault with intent to murder, 
but are tried separately, a letter written by one of them to the 
prosecutor some time before the commission of the assault, showing 
malice and ill-will on the part of the writer towards the prosecutor, 
is not admissible evidence against another who, though particeps 
criminis in the assault, is not shown to have had any connection 
whatever with the writing of the letter, nor to have acted in con- 
_cert with the writer, nor to have participated in his ill-will towards 
the prosecutor.—Stewart v. The State, 

4. But, it seems, if the defendants had entered into a conspiracy to kill 
the prosecutor, and the letter was subsequently written by one of 
them to bring on the difficulty, or in furtherance of their common 
design, it would be admissible evidence against all of them; the act 
of each, in.furtherance of the common design, being deemed in Iaw 
the act of ail. 

5. Under an indictment against a negro trader for exhibiting slaves for 
sale without a license, (Pamph. Acts 1849-50, p. 8,) after evidence 
has been offered of a particular act of sale within the time covered 
by the indictment, evidence of a previous act more than twelve 
months before the finding of the indictment is admissible for the 
State, as tending to show that the defendant was engaged in the 
business of negro-trading.--Chambers v. The State, 

6. Under an indictment for stealing a slave (Code, § 3130), any evidence 
tending to prove that the defendant honestly believed that he had 
the right to carry away and sell the slave, is admissible for him ; 
and therefore, where defendant had possession of the slave under a 
bailment from the former owner, (since deceased,) the declarations 
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of the bailor, tending to show a sale to defendant, are competent 
evidence, although- referring to a paper which is not produced and 
whose absence is pot accounted for.—Spivey v. The State, 90 
7. On the trial of an indictment for arson, after the State has proved 
the burning of the house as charged, and offered evidence tending to 
show that the defendant was the person who set fire to it, evidence 
showing that another house belonging to the prosecutor was subse- 
quently burned, is irrelevant and inadmissible ; nor is it made rele- 
vant by being offered in connection with proof of defendant’s declar- 
ation, made after the first but before the second burning, that he was 
not yet done with the prosecutor, especially when the declaration is 
shown to have been made in a conversation, in which ‘‘no reference 
was made to either of the burnings, but the parties were speaking 
of a civil case which defendant had before the prosecutor as a justice 
of the peace, and in which defendant complained the prosecutor had 
treated him rascally.’’—Brock v. The State, . 104 
8. When female relatives of the defendant, whose evidence is material to 
his defence, are examined on his behalf at the trial, they cannot be 
impeached by proof that they were present at the examination be- 
fore the committing magistrate, and were not then examined as 
witnesses, although the same evidence was then adduced against 
him as upon the trial. 104 
9. In case against a municipal corporation, to recover damages for its 
neglect of duty in suffering plaintiff’s land to be overflowed by the 
rain water which passed through the sewers in the streets ofthe 
city, and accumulated in a ravine emptying into the riyer, a.wit- 
ness cannot be asked, on behalf of the defendant, ‘if there were 
not other ravines in the city which had increased in size for the last 
twenty years in as great proportion as this ravine had increased.” — 
Gilmer & Taylor v. City Council of Montgomery, 665 
10. It being shown that plaintiff had built a wall and sabininas on his 
land, which extended partly across the ravine and narrowed the 
channel throngh which the water flowed into the river, a witness 
for the defence, who had been for many years engaged in building 
brick walls and houses, may be asked “if he did not tell plaintiff, 
that if he built said wall in said ravine, it would fall by reason of 
the flood in said ravine.” 665 





II. Apatisstons anp CoNFESSIONS. 
11. If a partof a conversation is adduced in evidence by the State, as 
proving the defendant’s declarations or confessions of guilt, he has 
the right to call for the whole of what was said in that conversation 
relative to the subject-matter in issue.—Chambers v. The State, 59 
12. The object of a demurrer to evidence is, not to substitute the judge 
for the jury asa trier of the facts, but to ascertain the law upon an 
admitted state of facts; and its effect, when issue is joined, is to 
admit every fact which the testimony tends to eetinennes v. 
The State, 65 
13. A witness who is introduced by the State to prove the defendants’ 
confessions, and who states, on re-examination, ‘““that he had testi- 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


22. 


fied to the substance of all that each of said defendants stated on 
that occasion, but that they may have stated something which he’ 
did not recollect”, is competent to testify to the cohfessions, if in 
themselves admissible.--Brister v. The State, ~ 107 
The general rules stated, which should govern the court in deciding 
upon the competency of confessions,.and the jury in determining 
their credibility and effect after they have been admitted by the 
court. Distinction also stated between the sphere of the judge and 
the sphere of the jury. 107 
As to the construction of the bill of exceptions, which showed two 
separate objections by the defendants to the admission of their con- 
fessions: It was held by a majority of the court, that the last of 
these objections was so made as to present the question, whether 
upon the evidence previously set out in the bill ef exceptions the 
confessions were admissible, and that the court below erred in over- 
ruling this objection and admitting the confessions; while Rice, J., 
dissenting, held that there was no error shown by the record in 


overruling either of said objections. 107 
Charge of the court on the subject of confessions, and its refusal to 
charge as requested, held correct. 107 


lf a party reads in evidence to the jury a certified copy of a deed 
which purports to have been executed by husband and wife, without 
any attempt to limit its effect as proof, he thereby concedes its gen- 
uineness, and cannot be heard, in an appellate court, to say that it 
was not proved ; although, according to the memorandum endorsed 
on it by the clerk of the court in which it was recorded, it was ad- 
mitted to recora on the acknowledgment of the husband alone, and 
the party against whom it was offered “‘ admitted that the original 
had been executed, proved, acknowledged, and recorded, as endorsed 
and certified on said copy.”—-Jenkins v. McConico, 213 
An admission that a deed was executed implies that it was delivered, 
and a delivery of the deed dispenses with the necessity for a deliv- 
ery of the property conveyed by it. 213 
When husband and wife sue jointly for services rendered by the wife 
during coverture, her admissions of payment cannot be received in 
evidence against them.—Jordan’s Adm’r vy. Hubbard and Wife, 483 


Il. Burpen, SurFiciency, anp Wei@ut oF Proor. 
If the defendant was engaged in the business of negro-trading, proof 
of one act, in pursuance of such business, within the county in which 
the indictment was found, is sufficient to support a conviction.— 
Chambers v. The State, 59 


. The object of a demurrer to evidence is, not to substitute the judge 


for the jury as a trier of the facts, but to ascertain the law upon an 
admitted state of facts; and its effect, when issue is joined, is to admit 
every fact which the testimony tends to establish.--Bryanv.TheState, 65 
Under an indictment for gaming, (Code, § 38243,) upon demurrer to 
the evidence, the defendant may be convicted on proof of his having 
played a game of ‘‘ ramps” in a,store-house where spirituous liquors 
were at. the time retailed. , 65 
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23. Under an indictment for gaming, the defendant may be convicted on 
proof “that he and another each put up money and threw dice for 
it, by placing the dice in a-box and throwing three times each, the 
one throwing th> highest number taking the money”; although it is 
alsa shown “ that the mode of procedure and of throwing the dice was 
the same as in the case of raffling for property.”—Jonesv. The State, 155 
24. On bill filed to have a deed absolute on its face declared a mortgage, 
@ writing executed by the grantee several months after the original 
deed, reciting that it was agreed between him and the grantor, at 
the time the deed was executed, that if the latter re-paid to him by 
a specified day the amount of the consideration money expressed in 
the deed, then he would re-convey to him all the property therein 
mentioned, and binding himself to ‘re-convey accordingly ,—is evi- 
dence of the highest character against the grantee; and although it 
may not be sufficient, of itself, to show that the parties intended the 
deed to operate as a mortgage, yet if the other evidence in the case, 
taken in connection with it, establishes that to have been the pur- 
pose of the parties, or even renders it doubtful whether a mortgage 
or a conditional sale was intended, it is enough to induce a court 
of equity to declare it a mortgage.—Locke’s Executor v. Palmer, 312 
25. The fact that the debtor’s notes are given up to him by the creditor, 
and no acknowledgment or other evidence of the debt retained, is a 
strong circumstance to show that the relation of debtor and creditor 
was destroyed, but it is not conclusive. 312 
26. If the holder of a note, having bound himself by written-contract to 
account for it to the owner, recovers judgment on it in his own 
name, and by private agreement with the sheriff, after a sale under 
execution, takes the property at the purchaser’s bid, he thereby be- 
comes liable to the owner of the note for the amount in money, and 
cannot raise objectious to the sale of which the defendant in execu- 
tion might avail himself; and if the amount was lessened by expen- 
ses, court costs, &c., the onus of proving it devolves on him.—liudsen 
v. Crow, 515 





IV. Motions to Excuupe, &c. 


27. On a change of venue in a criminal case, the certified copy of the 
indictment may be read to the jury on the trial ; and therefore, if 
the entire transcript, containing a copy of the indictment, is offered 
to the jury, and the defendant objects to it as a whole, his objection 
may be overruled.—Harrali y. The State, 53 

28. An objection to the competency of a witness, on the ground of in- 
terest, must be distinctly made at the first opportunity, and cannot 
be, subsequently raised; and if the party, in accepting service of 
interrogatories, stipulates that he hereby “* waives no objection to 
their legality, pertinency, relevancy, or competency”, this will not 
enable him afterwards to object to the competency of the witness on 


account of interest.—Hudson v. Crow, 515 
29. A general objection to an entire deposition, when a portion of it con- 
tains legal evidence, may be overruled. 515 


30. A motion to exclude eyidence, a part of which is Jegal, may be over- 
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ruled, since the court is not autherized to reject that portion which 
is proper, nor required to sift the evidence so as to separate the legal 
from the.illegal.—Wyatt’s Adm’r v. Steele, 639 
31. If a question calls for evidence irrelevant to the issue, an objection 
to itis sufficient to exclude the evidence, without a separate objec- 
tion to the answer —Gilmer & Taylor v. City Council of Montg’y, 665 





V. Opinions, Questions oF Fact, anp Le@at Conclusions. 
32. Whether a person is ‘‘a man of known intemperate habits,” is a ques- 
tion of fact to which a witness may depose.—Stanley & Elliott v. 
The State, 26 
Although the opinion of a physician as to the length of time a dis- 
ease has existed, predicated upon present symptoms, is not equal to 
positive proof of the fact,of its existence ; yet, where he testifies to 
the existence of certain diseases from a personal examination, upon 
which he founds his opinion as to the length of time they have exist- 
ed,it is error to instruct the jury, ‘‘that the testimony of physicians 
is matter of opinion merely.”—Bennett v. Fail & Patterson, 605 
34. On a question of the soundness of a slave, a witness may testify that 
‘she appeared to be healthy;” and if the party against whom the 
evidence is offered desires to ascertain what the appearances were 
which the witness denominated healthy, he must elicit such proof on 
cross-examination. 605 
35. The declarations of a slave, made while sick to a physician, as to his 
symptoms and condition during previous similar attacks, upon which 
the physician in part relies in forming his opinion as to the duration 
and character of the disease, are competent evidence as fnrnishing 
the basis in part of that opinion, but for no other purpose.—Eckles 
& Brown vy. Bates, : 656 
36. But the slave’s declarations to other persons not skilled in the science 
of medicine, as toghis previous attacks, the medicines which he then 
took, and his opinion that those attacks were similar to his present 
sickness, are not admissible evidence. 656 


83 


VI. Pano, WHEN ADMISSIBLE To AFFECT WRITTEN. 


$7. It is the duty of the court to declare the legal effect of a record 
which is offered to sustain the plea of autrefois acquit or discontin- 
uance, and the record itself cannot be gainsayed by parol proof ; 
therefore, the court may charge the jury, that the pleas are not 
sustained by the proof, when that is the case.—Martha v.TheState, 72 
88. A bill of lading may partake of the character of both a receipt and 
a contract, and in the latter quality cannot be varied or contradicted 
by parol evidence; but this principle does not apply to parol testi- 
mony which shows that it is the contract of other persons than him 
in whose name it is executed.—McTyer v. Steele, 487 
39. A judgment is final and conclusive between the parties. when ren- 
dered on a verdict on the merits, not only as to the facts actually 
litigated and decided, but also as to all facts necessarily involved in 
the issue; and if a particular matter, which was not necessarily in- 
volved in the issue, but which the issue was broad enough to cover, 
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40. 


41. 


42. 


43. 


45. 


46. 


47. 


actually arose and was determined, it may be connected with the 
record by evidence a/iunde.—Chamberlain v. Gaillard, 504 
The consideration clause in a bil] of sale of a slave, though under 
seal, is open to explanation by parol evidence ; as, where a consid- 
eration in money is expressed, it may be shown to have been another 
slave.—Eckles & Brown v. Carter, . 568 
When adeed purports onits face to be made, not only in consideration 
of natural love and affection, but also “‘ for divers other good con- 
siderations’ which are not specified, parol evidence is admissible to 
show what the other considerations were.—Johnson v. Boyles, 576 


. The construction of an order of sale, made by the orphans’ court, is 


a question for the court, and not for the jury, and must be deter- 
mined from an inspection of the record alone, without the aid of evi- 
dence aliunde to show its meaning: similar orders, made by the 
same judge in other cases, are res inter alios acte.—Wyatt’s Adm’r 

v. Steele, . 689 

‘ : VIL. Res Gesra:. 

The defendant's declarations, made while he was in possession of the 
slave, ‘as to the manner in which he bought him,” are not admissi- 

ble evidence for him under an indictment for stealing the slave 
(Code, § 3130.)—Spivey v. The State, 90 
If one who has possession of a slave disclaims soupeitys in-himeelf, 

and holds for the estate of his father, he is estopped from denying 

the right of possession to be in the estate; and his declarations, -in 
disparagement of his own title, are admissible evidence against him, 

or one claiming under him, to show the character of his possession. 
Miller v. Jones’ Adm’r, 247 


. The words declared on as slanderous, charging plaintiff with having 


murdered defendant’s son, being shown to have been spoken while 
defendant and witness were alone together, going to a neighbor’s 
house to get him to read a letter which defendanthad received rela- 
tive to his son’s death, held, that defendant’s declaration to witness, 
made in the same conversation, ‘that his wife was much distressed on 
account of her son’s death”, was admissible evidence for him, as tend- 

ing to show that the words spoken were prompted by grief rather 
than malice.—Stallings v. Newman, 300 
Evidence of a demand of specie by the sheriff, by the direction of the 
plaintiff in execution, after the property had been bid off, and of the 
purchaser’s offer to pay in current bank-notes with the difference 
between them and specie, is admissible as part of the res geste. 
Hudson y. Crow, 515 
The written declarations of the grantor, while in possession of the 
slaves conveyed, to the effect that he held for the grantee, are ad- 
missible evidence as part of the res geste explanatory of his pos- 
session.—Johnson v. Boyles, 

In trespass to recover damages for the battery of a slave, plaintiff 
introduced a witness who testified, that defendant and one R. were 
chasing the slave as a renaway with a pack of trained dogs belong- 
ing to defendant ; that he heard the report ef.a gun, or pistol, in the 
direction the dogs were trailing, and when he reached a certain 
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EVIDENCE—continvuep. * 2 £ 
fence the defendant came up to him from a swamp on the opposite 
side of the field, ‘and told him that he came up with the negro in 
‘the field on horsebaek, that the negro turned on him with a large 
stick, that he*retreated to keep out of the way of the negro, who 
said he would die before he would be taken, that he went to R. and 
got his pistol, and pursued the negro to the swamp, and came up 
near to him, and shot him just as the negro was turning on him: 
Held, that defendant’s declarations to said R. at the time he got the 
pistol and pursued the slave, in explanation thereof, were competent 
evidence for him as a part of the res geste.—Dearing v. Moore. * 

48, The declarations of a slave, made while sick to,a physician or any 
other person, relative to the symptoms and nature of the disease 
under which he is laboring, are admissible evidence upon the princi- 
ple of res geste, as well as from the necessity of the case.—Eckles 
& Brown v. Bates, 1 

49. The slaye’s declarations, also, as to his symptoms and condition du- 
ring previous similar attacks, upon which the physician in part relies 
in forming his opinion as to the duration and character of the disease, 
are competent evidence on the same principle, as furnishing the basis 
in part of that opinion, but for no other purpose. 

50. But the slave’s declarations to other persons not skilled in the sci- 
ence of medicine, as to his previous attacks, the medicines which he 
then took, and his opinion that those attacks were similar to his 
present sickness, are not admissible evidence. 

61. In trover for the conversion of a slave, the declaration of defendant’s 
vendor, ‘‘ that he had promised to give the slave to the plaintiff,” is 
not admissible evidence against defendant, being neither explana- 
tory of possession, nor in disparagement of title.--Mobley v. Barnes, 


EXCEPTIONS, BILL OF. 

1. As to the construction of the bill of exceptions, which showed two 
separate objections by the defendants to the admission of their con- 
fessions: It was held by a majority of the court, that the last of 
these objections was so made as to present the question, whether 
upon the evidence previously set out in the bill of. exceptions the 
confessions were admissible, and that the court below erred in over- 
ruling this objection and admitting the confessions; while Rice, J., 
dissenting, held that there was no error shown by the record, in 
overruling either of said objections.—Brister et al.’v. The State, , 


EXECUTORS AND ADMINISTRATORS. 

1. The action of the courts of probfte in granting letters testamentary, or 
of administration, though conclusive in those cases in which they have 
the power to act, may, like the sentences of all other courts, be assailed 
for want of jurisdiction ; and whenever a suit is brought by a person 
upon his title as administrator, a plea averring fatts which show that 
the court from which his letters issued had no jurisdiction to grant 
them, is good.— Miller v. Jones’ Adm’r, 

2. When a plaintiff declares upon his title as administrator by virtue of 
letters granted to him in this State, a plea averring that his intestate 
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EXECUTORS AND ADMINISTRATORS—continveEp. 
was not a resident of this State at the time of his death, and that he 
had no effects here at that time, does not show that the letters are 
void for want of jurisdiction in the court which. granted them. 247 
3. The assent of an executrix to a specific legacy to herself of a life es- 
tate in two slaves, will be presumed, when the facts are, that she is 
the widow of the testator ; that she did not dissent from the will, al- 
though it would have been greatly to her pecuniary advantage to do 
so; that she promptly qualified as executrix, and kept the estate to- 
gether (under the will) for three years, for the purpose of raising and 
educating the children ; that in the meantime, by her industry, econ- 
omy, and prudent management of the estate, she totally exonerated it 
from all indebtedness ; and that she ceased to be executrix after all the 
debts were paid, and claimed a credit on final settlement of her admin- 
istration for services rendered by said slaves to the estate after the 
testator’s death_—Walker v. Walker, 262 
4. In such case, her assent, though not given until all the debts of the estate 
were paid, or even until the day before she ceased to be executrix, re- 
lates back to the testator’s death, and she is entitled to a credit for 
the value of the services of the slaves to. the estate, as proved, from 
the testator’s death. 262 
5. Under the statutes of this StatéPwhere the testator does not devise his 
real estate to his executors, nor to any other person, and dées not dis- 
pose by his will of the rents and profits accruing after his death, his 
executors, if they have not exercised the power of sale conferred on 
them by the will, and ifthe estate is solvent, may maintain any action 
for the recovery of tie lands which the administrator of a solvent es- 
tate might maintain for the lands of his intestate.—Patton v. Crow, 426 
6. An administratrix having received money, ‘* to which plaintiff was enti- 
tled as one of the distributees of the estate, all the other distributees 
having received their respective shares’’, let her husband have some 
of it, at his request, to lend to another person ; her husband loaned it 
out accordingly, taking a note payable to himself, which he “deposited 
with his said wife for the use and benefit of plaintiff, that she might 
get the money”’; after his death, his executors demanded and received 
from her the said note and the money on hand, with notice that they 
belonged to plaintiff and not to their testator, and subsequently col- 
lected the money due on the note: Held, that plaintiff might maintain 
an action at law against them for the monéy thus received and col- 
lected, and that satisfaction of the judgment recovered against them 
would be an extinguishment of the debt due from the administratrix. 
Prater v. Stinson and Wife, 456 
7. When an execution from the probate court against an executor or ad- 
ministrator has been returned “ no property found”’, an execution may 
issue against him and his sureties, (Code, § 1922,) but the court is not 
authorized to render a judgment against the sureties on such return ; 
and if one of the sureties die before the return’ of “no property” 
against his principal, the summary statutory remedy entirely fails as 
to him, and cannot be revived by scire facias.—Kirby’s Adm’r v. 
Anders, guardian, &c., 466 
8. If an administrator, wishing to avoid the statutory requisition as to the 
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EXECUTORS AND ADMINISTRATORS—continvEp. 


payment of interest on the funds in his hands, makes affidavit that he 

“‘always-had on hand, or within his immediate control, a sum sufficient 

to pay the amount due by him as administrator,”’ but does not deny that 

he used the trust funds, he is chargeable with interest.—Clay’s Digest, 

p. 199, § 28; Code, § 1813.—Farmer’s Distributees v. Farmer’s Adm’r, 671 
9. The act of 1850, which provides (Pamphlet Acts 1849-50, p. 32, § 28) 

“that partial settlements, whether of executors, administrators, or 

guardians, shall on final settlement be considered as only prima facie 

correct,” does not retro-act upon settlements made before its passage. 

Duke’s Adm’r v. Duke’s Distributees, 673 
10. If, on an annual or partial settlement made by an administrator under 

the act of 1848, all the proper parties being regularly before the court, 

an issue is made up respecting the validity of certain items, and fully 

tried by the parties before the court, the judgment given upon them, 

whether allowing or rejecting them, so long as it remains unreversed, 

is as conclusive as if rendered on final hearing, and may be pleaded in 

bar on the final settlement. 673 
11. Under the act of February 7, 1854, (Pamphlet Acts 1853-54, p. 24,) the 

probate court has jurisdiction, on the petition of the distributees of 

an intestate’s estate, whose administrator has died without settling his 

accounts, to cite the personal representative of such deceased adminis- 

trator, and have an account’and settlement of his administration on 

the original estate, ‘‘as fully and completely” as could have been 

made by such deceased administrator himself, if alive; and the mean- 

ing of the proviso to the third section is, that the personal represen- 

tative of the deceased administrator shall be personally liable on such 

settlement only to the amount of the assets of his intestate’s estate 

which have come to his hands.—Howard’s Dist’s v. Howard’s Adm’r, 682 
12. An order of the probate court, made on the application of two co-ex- 

ecutors, for the allowance to each of a specified sum as anntal com- 

pensation for his services in the management of the estate, will not 

support an action at law in favor of one of them, or his assignee, 

against the other.—Carver v. Hallett, executor, &c., 722 





FINES AND FORFEITURES. 

1. The power to remit fines and forfeitures is confided by the State consti- 
tution to the governor alone, and cannot be exercised by the Legisla- 
ture ; and therefore any act of the Legislature which attempts, directly 
or indirectly, to remit a fine, either before or after it has been paid, 
is unconstitutional.—Haley v. Clark, 439 

2. Therefore the act of February 2, 1850, (Pamph. Acts 1849-50, p. 452,) 
entitled “ An act for the relief of the securities of Joseph Douglass, 
late clerk of the Circuit Court of Marion county”, is unconstitutional! 439 

FIXTURES. 

1. In the United States, public policy requires, (and the adjudicated cases 
have decided,) that the same protection which the common law in 
England afforded to fixtures erected for the purposes of trade, should 
be extended to erections for agricultural purposes.—Harkness v. 
Sears & Walker, 493 
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FIXTURES—conrinveEp. 
2. As between vendor and vendee, the stationary machinery by which 
turning-lathes or other portable machines which are of equal value 
everywhere are impelled, if erected on the land by the verdor during 
his ownership, for his own use, for the purposes of either trade or ag- 
_ Ticulture, and fixed in or to the ground, or to some substance which 
has already become a part of the freehold. are irremovable fixtures, 
which pass to the vendee under the deed for the land. 493 








FRAUDS AND FRAUDULENT CONVEYANCES. 

1. The relationship of all the parties to a deed of trust made by an insol- 
vent debtor furnishes no predicate for a legal presumption or conclu- 
sion of fraud, although it is a cireumstance which may go to the jury, 
to be considered by them, in connection with the other facts in the 
cause, in determining the question of fraud in fact; but if the court, 
in charging hypothetically upon the facts, predicates the conclusion of 
fraud upon the fact of such relationship, in connection with other facts 
which, if true, are in themselves sufficient to render the deed fraudu- 
lent in law, the charge is too favorable to the claimant under the deed, 
and he therefore cannot complain of it on error.—Montgomery’s Exe- 
cutors v. Kirksey, 172 

2.,A deéd of trust, executed by an insolvent debtor, conveying-all his pro- 
perty in trust to secure the payment of a portion of his debts then past 
due, leaving other creditors unprovided for, and stipulating that the 

“J grantor should retain the possession of all the property until the law 
day of the deed, and for such longer period as the sale might be post- 
poned by the secured creditors, and that the surplus after. paying the 
secured debts and expenses should be refunded to him,—is fraudulent 
and void in law as against the unsecured creditors. 172 

3. The facts that the defendant’s father became the purchaser of all the 
property at the trustee’s sale under the deed, and suffered it to go back 
to the defendant’s possession immediately after the sale, “ with per- 
mission to get a subsistence for himself and family, but to turn over 
all beyond this to his father, and that the property was to be undér the 
general supervision and control of his brother as agent of his father.” 
do not, if the deed was bona fide, and the purchase fairly and honestly 
made, justify any presumption of fraud, nor raise any question under 
the statute respecting three years’ possession under a pretended loan. 
The uncertainty in the amount of compensation by way of mainten- 
ance, is a circumstance for the consideration of the jury in determin- 
ing the question of fraud, which, if all the previous transactions were 
bona fide, the fact of relationship may serve to explain ; and the rule 
whieh makes the retention of possession of personal property by the 

‘vendor prima facie evidence of fraud, does not apply to sales.at 
public auction after notice. 

4. Under the statute in relation to pretended loans of personal property, 
(Clay’s Digest, p. 254, § 2.) three years’ uninterrupted possession by 
the loanee is required to make the property subject to his debts : if the 
lender, with the view of avoiding the effect of the statute, resumes the 
possession before the expiration of three years, and retains it for one 
or two days, this cuts off the statute at that point, and the loanec’s 
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FRAUDS AND FRAUDULENT CONVEYANCES—conrinvep. 


j subsequent possession will date from the ‘time when the property is 
restored to him. 172 

§. Although three years’ possession of slaves by the loance makes them 
under this statute subject to his debts, this does not give his creditors 
a right to crops partly grown by them, or other products of their labor, 
which have not beea in his possession three years. 172 

6. A promise by a father, upon valuable consideration, to make his daugh- 

ter equal in properiy to his other children, or to give her so much as 
would make her share equal to a given portion of his estate—as, one- 
fourth, one-fifth, &c.—is not witbin the statute of frauds, although his 
estate consists cutirely of lands, and although its execution may be 
postponed by circumstances beyond a year and a day,Adamsa and 
Wife v. Adams, 272 
A voluntary conveyance, as against existing creditors, is absolutely void; 
but to avoid it as against subsequent creditors, it must be shown to 
have been executed with a fraudulent intention.—Stiles & Co. v. 
Lightfoot, ; 448 

8, And where a subsequent creditor takes a mortgage to secure his debt, 
but does not incur any new responsibility for it, nor waive any right 
or lien, nor part with anything to obtain it, he is not entitled to relief 
in chancery against a previous voluntary conveyance of the same pro- 
perty, without averring and proving that such conveyance was made 
with a fraudulent intent. 443 

9. The evidence in this case held insufficient to establish a fraudulent in- 
tent in the execution of the voluntary conveyance, on the ground that 
frand cannot be imputed to any one when the factsand circumstances , 
out of which it is supposed to arise may well consist with honesty and 
purity of intention. 443 

10. The statute of frauds (Clay’s Digest, p. 255, § 2) in relation to convey- 
ances of personal property “upon consideration not deemed valuable 
in law’’, does not apply to a deed which purports to be made in con- 
sideration of natural love and affection ‘and for divers other good 
considerations’, and which isshown by parol to have been made upon J 
valuable consideration.—Johnson y. Boyles, 576 

11. A purchaser without notice from a person in possession of a slave 
which does not belong to him, does not necessarily obtain a good title; 
and therefore a charge which, in effect, asserts that he does, is pro- 
perly refused. 

12. A deed of trust which conveys property absolutely for the benefit of 
specified creditors, although it purports on its face to be tripartite, does 
not require to be signed by either the trustee or the beneficiaries to 
give it effect—Shearer v. Loftin, * 703 

13. But if the trustee is only authorized to sell the property “at the request ~ 
of the beneficiaries, or a majority of them in interest,” and the deed 
reserves to the grantor the right of redeeming the property by a spe- 
cified day, beyond the maturity of the greater part of the secured 
debts, and does not show that the property conveyed is sufficient to pay 
all the secured debts, the assent of the beneficiaries cannot be pre- 
sumed, and nothing short of the express assent of a majority in interest 


can render the deed available. 
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GAMING. 2" 
1. The right toa perpetual injunction ofa judgment at law founded on a 
gaming consideration, although the plaintiff therein is an innocent 
hoider for valuable consideration, and no defence at law was attempted, 
is not affected by an erroneous decree of the chancellor dismissing 
the- bill and dissolving the injunction; and if the collection of the 
money is afterwards coerced by execution, it may be recovered in 
an action for money had and received, if commenced within six 
years from the reversal of the decree on error and the award of 
@ perpetual injunction.—-Paulling v. Watson, 205 


See CriminaL Law, 28, 24, 25, 26, 27, 31, 32, 35, 60. 





GUARANTY. 

1. Plaintiff having agreed with S. & P., who were mail contractors, to 
keep their drivers and horses at a stipulated sum per annum, pay- 
able quarterly, and during the last quarter, on their becoming in- 
solvent, having refused to keep their drivers and horses without se- 
curity, thereupon defendant, at the request of S. & P., wrote to 
plaintiff, saying “I will see you paid for this quarter, as their time 
then expires, payable when due in Alabama bank-notes”; plaintiff 
kept the drivers and horses until the expiration of the quarter, and 
the agent of S. & P. afterwards closed their account by giving the 
note of the surviving partner, payable one day after date, which 
was filed as a claim against the estate of the deceased partner: Held, 
that defendant’s promise was an original undertaking, upon a new 
and sufficient consideration, which, upon its acceptance by’plaintiff, 
discharged the debt of S. & P., and bound defendant to pay, at the 
expiration of the quarter, in Alabama bank-notes.—Jolley v. Walk- 
er’s Adm’rs, 690 





HOMICIDE. 
See Criminat Law, 5, 6, 9, 19, 58. 


HUSBAND AND WIFE. 

1. A deed of gift, executed in Virginia in 1824, conveying certain slaves, 
in consideration of natural love and affection, to the granior’s daugh- 
ter, then a married woman, ‘and the lawful heirs of her body,” 
contained this clause-- “Ido bind myself, my heirs, &., to make to the 
above named property « clear.and undoubted a right, as much so as 
ca: be made by werd or deed, from tie cicim and cleoims from 
every person or persons whatsoever, to my said daughter and her 
lawfal heirs as above mentioned”: Held, that the deed created a 
Separate estate in the wife, and excluded the husband's maritel 
rights.—Jenkins v. McConico, 213 

2. Where personai property is conveyed directly to the wife, to her sole 
and sepirate use, she and her husband may, by their jcint deed, 
vest the legal title in trustees for their use and the use of the gur- 
vivor for-life; and the husband, surviving, mey set up such deed to 
defeat an actioa of trover brought against him by the wife's personal 
representative. 7 218 
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HUSBAND AND WIFE—continvep. 

8. If the husband sell or dispose of the wife’s separate personal property 
without her consent, express or implied, her right of action is sus- 
pended during coverture only: if she survive, she may sue his per- 
sonal representative for the conversion ; and if he survive, her per- 
sonal representative may sue him. 

4. The act of 1846, ‘to protect the rights of married women,” (Pamph. 
Acts 1845-6, p. 23,) does not, of itselfjand without any act on the 
part of the wife, destroy her right:to a settlement out of her choses 
in action and equitable interests as it existed before the adoption of 
that act ; but the intention of the act was, to tender to her what 
was supposed to bea more valuable right, and to leave it to her 
election to claim the benefit of the act, or to assert her equity to a 
settlement without regard to its provisions.—Bleving v. Buck, 292 

5. After the rendition of a final decree, on a bill filed dnder this act, 

vesting the property in a trustee for the sole and separate use, sup- 
port and maintenance of the wife and her family, the wife may, 
during coverture, create a charge upon the property, which may be 
enforced by a bill filed after her death, and by a sale of the entire 
property, if necessary, under a decree of the court. 292 
. A deed of gift, conveying personal property to a married woman “ for 
her own-use and benefit alone,” creates a separate estate in her, and 
excludes her husband’s marital rights.—Ozley v. Ikelheimer, 332 

7. If a married woman gives her written obligation for the payment of 
money, it will be presumed that she intended thereby to charge her 
separate personal estate; and therefore, if her creditor files a bill in 
equity to obtain payment out of her separate personal estate, it is 
not necessary that he should aver or prove her intention to charge 
that estate. 882 

8 Husband and wife may join, under the Code (§ 2131) as at common 
law, to recover upon a promise made to the wife for services rendered 
by her during coverture,—Jordan’s Adm’rv. Hubbard and Wife, 483 

9. When hus').nd and wife sue jointly for services rendered by the wi e 
during coverture, her admissions of payment cannot be received in 
evidence against them. A433 
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INDICTMENT. 


See Crimixat Law. 


INFANCY. 

1. Although the deed of an infant is voidable only, and not absolutely 
void, yet he will not be required, in a court of law, to refund the 
purchase money, when it is not shown to have been in his possession, 
either actually or constructively, after he attained his majovity, as 
@ pre-requisite to an avoidance of his deed by suit for the land.— 
Manning v. Johnson, : 

2. After a recovery of the land by the infant, in such gfso, the pnrcha- 
ser may recover back the money by suit, especially wiere le was 
induced to erter into the contract by the infant’s fulsc repre-entation 
that he was of full age. 
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INFANCY—continvep. 


3. It seems, however, that if the infant, after he arrives at full age, is 
possessed of the consideration paid him, whether ‘it be property, 
money, or choses in action, and either disposes of it so that he cannot 
restore it, or retains it for an unreasonable length of time, this 
amounts to an affirmance of his contract. 


INNKEEPERS. 


1. As to the distinction between guests and boarders at a hotel, and the 
liability of the landlord to each for the loss of géods.—Chamberlain 
& Co. v. Masterson, 

2: If a boarder at a hotel fails to take such care of his watch as a per- 
son of ordinary prudence should take, the landlord will not be re- 
sponsible for its less. 


JOINT TENANTS AND TENANTS IN COMMON. 


1, A miajoinder of plaintiffs in an action of trespass guare elausum 
Sregit will defeat a recovery ; but there is nosuch misjoinder when 
the executors of a deceased tenant in common join with the surviving 
tenant.—Patton v. Crow, 

2. In an action to recover damages for the conversion of a chattel, if the 
plaintiff is the several owner, he would be entitled to recover upon 
proof of a demand and refusal; but if bis interest had never been 
separated, he could not recover against a co-owner, without proving 
also that the conversion went to the destruction of the chattel, or 
the exclusion of his right.—Allen v. Harper, 


JUDGMENTS AND DECREES. 
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1. A judgment in favor of the prosecutrix ina bastardy proceeding, | 


“ for her costs in this behalf expended,” and requiring the defend- 
ant to enter into bond ‘conditioned that he pay to the judge of pro- 
bate fifty dollars on the first day of January in each year for the 
term of ten years,” &c.,—is materially different from a judgment 
requiring him to enter into bond “ conditioned to pay fifty dollars a 
year for the period of ten years on the first Monday in January in 
each year,” &c.—Williams v. The State, 

2. The action of the courts of probate in granting letters testamentary, 
or of administration, though conclusive in those cases in which they 
have the power to act, may, like the sentences of all other courts, be 
assiiled for want of jurisdiction ; and whenever a suit is brought by 
® person upon his title as administrator, a plea averring facts which 
show that the court from which his letters issued had no jurisdiction 
to grant them, is good.—Miller v. Jones’ Adm’r, 

8. A judgment quashing an execution, on the ground of the defendant’s 
discharge in bankruptcy, although the court refuses to order satis- 
faction or discharge of the original judgment to be entered, or a 
perpetual stay of execution, relates back to the original judgment ; 
and its effect, so far as respects the rights of the parties to that 
judgment, is to vacate all process issued for its satisfaction.—Ewing 
v. Peck, 

4. A probate judge has no jurisdiction, except when sitting as a court im 
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JUDGMENTS AND DECREES—covrinvep. 
term time, to take a confession of judgment from the defendant in a 
bastardy proceeding; such a judgment, therefore, is coram non 





judice, and void.—Moore v. McGuire, 461 
5. But, s¢ seems, the court may declare such judgment void, and proceed 
with the cause from the last previous continuance. 461 


6. A judgment is final and conclusive between the parties. when ren- 
dered on a verdict on the merits, not only as to the facts actually 
litigated and decided, but also as to all facts necessarily involved in 
the issue; and if a particular mattcr, which was not necessarily in- 
volved in the issue, but which the issue was broad enough to cover, 
actually arose and was determined, it may be connected with the 
record by evidence a/iunde.—Chamberlain v. Gaillard, 504 

7. If, on an annual or partial settlement made by an administrator un- 
der the act of 1843, all the proper parties being regularly before the 
court, an issue is made up respecting the validity of certain items, 
and fully tried by the parties before the court, the judgment given 
upon them, whether allowing or rejecting them, so long asit remains 
unreversed, is as conclusive as if rendered on final hearing, and may 
be pleaded in bar on the final settlement.—Duke’s Adm’r v. Duke’s 
Distributees, 

8. An appeal lies froma decree of the probate court, sustaining a de- 
murrer to a petition filed, under the act of 1854, to compel a settle- 
ment from a personal representative of his intestate’s administration 
on an estate, because of the failure to allege that assets of the first 
estate came to the defendant’s hands; and dismissing the petition 
with costs, on the petitioner’s declining to amend.--Howard’s Dis- 
tributees v. Howard’s Adm’r, 682 
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JUDICIAL OFFICERS. — 
1. The thirty-third section of the judiciary act of 1789, (U. S. Statutes 
at Large, vol.i, p. 91,) which empowers justices of the peace and 
other officers therein named to arrest and commit (or bail, as the 
case may require) persons charged with a violation of the criminal 
law of the United States, is not unconstitutional: the authority thus 
conferred on justices of the peace is not ‘‘ judicial power” within the 
third article of the Federal constitution, nor does the exercise of it 
make them Federal officers within the second clause of the second 
section of the second article.—Ex parte Gist, . 156 
2. The rule of the common law, which still prevails except go far as it 
has been changed by particular statutes, held a judge exempt from 
a civil suit, or indictment, for any act done, or omitted to be done 
by him, when sitting as judge.—Hamilton y. Williams, 527 
8. Under the statute which gives an action at law on the official bond of 
a county-court judge, ‘“‘ for any injury, waste, or damage sustained 
in any estate, in consequence of any neglect or omission of taking 
good and sufficient security from guardians, executors, or adminis- 
trators”, (Clay’s Dig., p, 296, §1,) no suit can be maintained on his 
bond, for the failure of the judge to require a guardian to renew his 
bond, or to give further security, on account of the insolvency, removal 
&c., of his original sureties. 527 
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JURISDICTION. 


1. When the jurisdiction of a court depends upon its ascertainment of a 
prel minary fact, the exercise of jurisdiction implies the previous 
ascertiinment of the jurisdictional fact, and its decision as to that 
fact cinnot be collaterally called in question ; and therefore, where 
an cruer of sale is made by the orphans’ court, the necessity for the 
order, being a jur‘sdictional fact, must be considered as having been 
made aprarent to the court, and cannot be inquired into in a collat- 
eral procezding.--Wyatt’s Adm'r vy, Steele, 610 





See AtracumeEnt, 7. 
Cranci nem 10. 
Preapixv@ axp Practice mn Caancery, 9. 
Prosate Covar, 1, 2, 8, 4, 8. 


LARCENY. 
See Crivinat Law, 1, 2, 89, 40, 41, 42. 


LIMITATIONS, STATUTE OF. 

1. By the Civil Code cf Louisiana (p. 521, ch. 28, § 2) slaves without 
Written title may be prescribed by a possession of fifteen years; and 
slaves with written title (Art. 3444), by a possession of five years. 
Miller v. Jones’ Adm’r, 247 

2. Section 2490 of the Code applies only to all partial payments, or at- 
tempts to avoid the statute of limitations by subsequent underta- 
kings, made since the Code went into effect, but not to verbal 
promises made previous to that time.—-Jordan’s Adm’r v. Hubbard 
and Wife, 433 

8. In assumpsit by husband and wife, to recover on a promise to pay for 
services rendered by the wife to the defendant’s intestate in his life- 
tice, it was shown that the intestate, on one occasion, went to de- 
fendant’s house to get the latter to write his will, but did not find 
him at home; that on his return he met witness, and, after telling 
him the object of his visit, stated, ‘that he was satisfied he would 
not live long, and never expected to set B. (defendant) again; that 
Le wanted him (witness) to bear witness that he wished B. to pay 
Mrs. H. (plaintiff’s wife) $500 for the services she had rendered 
him’: Held, that this admission was not in the nature of a testa- 
mentary bequest, but was a distinct acknowledgment of the services 
rendered by the wife, and a positive direction to the defendant to 
pay the specified sum in consideration of them, and was sufficient 
(before the adoption of the Code) to remove the bar of the statute of 
limitations. 433 

4. In the computation of time under a statute, the settled practice in 
this State is, toinclude one day and exclude the other, unless the 
statute requires so many entire days to intervene ; and therefore, 
under the act of 7th February, 1843, (Clay’s Digest, p. 123, § 93,) 
which limits actions for the recovery of lands to ten years after the 
accrual of the cause of action, a suit commenced on the 7th Febru- 
ary, 1853, is not barred.—Owen v. Slatter, 547 


MARRIED WOMEN—See Huszanp anp Wire. 
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MANDAMUS. 

1. Mandamus from the Supreme Court does not lie €& compel the chan- 
cellor to dismiss a cause, on motion, in pursuance of a written agree- 
ment between the parties to that effect.—Ex parte Rowland, . 133 

2. Mandamus trom the Supreme Court does not lie to compel the Circuit 
Court to strike a cause from the docket, on motion, on the ground 
thatit has been discontinued by a submission to arbitration.—Ex 
parte Garlington, 170 


MORTGAGES. 

1. When an execution, either from a court of record, or from a justice’a 
court, is levied by a sheriff or constable on mortgaged property, the 
mortgagee, or his assignee, may interpose a claim and try the right 
of property (Code, § 2595) before the law-day of the mortgage.-- 
Floyd v. Morrow, 853 

2. A mortgage conveying, among other personal property, ‘‘ the hire” of 
certain slaves, ‘‘or the use of them the present year, and whatever 
negroes I (mortgayzor) may hire next year to make a crop with, and 
the entire crop I may make this year and next,” is not void on its face. 353 


See Cuancery, 1, 2, 8, 4, 5, 6, 7. 


NON-CLAIM, STATUTE OF. 
1. The statute of non-claim does not apply to equities of redemption. — 
Locke’s Executor v. Palmer, 812 


PARTNERSHIP. : 
1. If the several proprietors of different portions of a public liné of travel 
by agreement among themselves, appoint a common agent at each 
end of the route, to receive the fare and give through tickets, this 
does not, of itself, constitute them partners as to passengers who 
purchase through tickets, so as to render each one liable for losses 
occurring on any portion of the line.—Ellsworth v. Tartt, 733 


PLEADING AND PRACTICE. 

I. Ar Law. 

1. When an attachment is sued out against a steamboat to recover dam- 
ages for injuries caused by her running into a flat-boat, (Pamphlet 
Acts 1843-4, p. 98,) the declaration must be against the boat itself, 
and not against the owners, although the attachment bond is made 
payable to the owners, and their names are also stated in the affida- 
vit on which the attachment was issued.—-Owners of Steamboat Far- 


mer v. McCraw, 189 
2. Proper practice prescribed for declaring against a boat under this 
statute, and for the intervention of her owners. 189 


3. The proceedings under this statute, except so far as they are changed 
by the act itself, must be governed by the rules of the common law; 
and therefore any facts which would defeat an action on the case 
against the owners at common law will have the same effect when 
pleaded to proceedings against the boat. 189 
4, When the owner of the lost or damaged goods brings his action against 
the owners of the boat which caused the loss or damage by running 
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PLEADING AND PRACTICE AT LAW—continvep. 
into the flat-boat om which the goods were, a plea of a former recov- 
ery by the common carrier for the injuries caused by the collision, 
‘** which (it avers) are the same injuries in the plaintiff’s declaration 
alleged to have been done to the goods of the said plaintiff,” is not 
equivalent to an averment that the recovery was for the damage done 
to the goods described in the declaration—non constat, that it may 
not have been for damages done to the goods of some other person 
which were on board the flat-boat at the same time; such a plea, 
therefore, is defective on demurrer. 189 
6. lf a demurrer is improperly sustained to a declaration, and the plain- 
tiff then amends, he thereby waives his right to review on error the 
decision of the court in sustaining the demurrer.—-Stallings v. 
Newman, 800 
6. In trespass to recover damages for injuries inflicted on a slave, which 
caused his death, it is not necessary to aver with particularity in 
the declaration everything that was done on the prosecution for the 
felony, nor to state what witnesses appeared, or what testimony was 
offered: an averment that the defendants were prosecuted before a 
justice of the peace, by whom they were required to enter into recog- 
nizances for their appearance at the next term of the Circuit Court 
to answer the felony, and that at that term of the court they were 
duly prosecuted before the grand jury, who made diligent inquiry 
into the charge. but found no indictment against any of the defend- 
ants, isa sufficient allegation of the prosecution.--Nelson v. Bondurant, 341 
7. Aplea, averring that defendant, at the time of the alleged trespass, 
had the rightful and legal control and possession of the slave, under 
a contract of hiring from his owner ; that the slave refused to obey 
him, and forcibly resisted the exercise of his lawful authority ; and 
that he only inflicted such proper and moderate chastisement as was 
absolutely necessary to overcome such resistance and to subdue the 
slave, is a full defence to such action. 341 
8. The wrongful sustaining of a demurrer to a special plea, when the 
defendant had the full benefit of all the facts alleged in it under his 
other pleas, is not a reversible error. 341 
9. A misjoinder of plaintiffs in an action of trespass guare clausum fregit 
will defeat a recovery; but there is no such misjoinder when the 
executors of a deceased tenant in common join with the surviving 
tenant.— Patton v. Crow, 426 
10. In detinue for a slave, a plea in bar to the further maintenance of 
suit, setting up a recovery by defendant against plaintiff in 2 subse- 
quent action of assumpsit for the hire of the slave, is fatally defec- 
tive on demurrer, unless it shows that the question of ownership en- 
tered into the issue on that trial: an averment that the declaration 
in that suit alleged that the plaintiff therein was the owner of the 
slave, is not sufficient, as the recovery might have been had under a 
bailment, which would render the allegation of ownership immate- 
rial.—Chamberlain v. Gaillard, 504 
11. If the plea contains an additional averment, that the ownership of 
the slave formed a material part of the issue on the former trial, it 
is still defective: to make it a good plea in bar to the detinue suit, 
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PLEADING AND PRACTICE AT LAW—contInvEpb. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


it must show that, on the former trial, the jury necessarily deter- 
mined that the plaintiff therein was the owner of the slave down to the 
commencement of the detinue suit. 504 
If issue is joined on such defective plea, unless defendant shows a 
state ef facts which negatives his right to have recovered on any 
other ground than that of his ownership, his plea is not sustained, 

and the court may so instruct the jury. 504 
The practice in this State is settled, that the plaintiff, unless he waives 

his right to open the case, is entitled to the opening and conclusion 

in every case, no matter what the form of the issue may be. 504 
Under the Code (§ 2570), in a suit commenced by attachment, a judg- 
ment by default cannot be taken on the first day of the term to 
which the writ is returnable; but if the suit is brought in either 
the Circuit or City Court of Mobile, and the attachment is levied 
more than twenty days before its return, judgment by default may 
be taken on the first day of the term under the provisions of the act 
of February 17, 1854, (Pamphlet Acts 1853-4, p. 91, § 6.)—Leton- 
dal v. Huguenin, 

A complaint in the form prescribed by the Code (p. 551), ‘* on prom- 
issory note, by payee against maker”, is sufficient to support a judg- 
ment by default; and its legal effect is the same as if it contained 
an averment, in express terms, that the note was payable to the 
plaintiff. 

In a suit brought by the purchaser of negotiable paper at a sale of 
the assets of the Planters and Merchants’ Bank of Mobile, made by 
its trustees under the act of 1850, an allegation in the declaration 
that the charter was surrendered, but was continued by virtue of 
the provisions of the several acts for the settlement of the Bank’s 
affairs, is not repugnant or contradictory, when construed with 
reference to those acts.—Savage & Darrington v. Walshe & Emanuel, 619 
A plea, averring “that the charter of the Bank was not forfeited, 
anid its corporate existence was not dissolved” is fatally defective on 
demurrer: the first allegation is no answer to the declaration, which 
alleges that “the charter was surrendered to the State,” and the 
second is an allegation of matter of law. 619 
So, a plea, averring that the trustees ‘‘were not invested with the 
legal ownership and control of said note, and did not make a legal 
transfer and endorsement of the same to the plaintiffs”, is but the 
allegation of a legal conclusion instead of facts, and therefore de- 


murrable. 


552 


619 


. The same objection applies to a plea which avers “that said Bank, 


at the date of said note, had no power or authority to make a con- 
tract, and that said note is null and void.” 619 
The genuineness of an endorsement of the note sued on can only be 
denied by a sworn plea. 619 


. Where defendant by his plea puts himself upon one issue, he thereby 


admits all the rest. 619 


. Assumpsit and case are equally maintainable, on the promise of in- 


demnity which the law implies against a principal, for such losses 
and damages as flow directly and immediately from the execution of 
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LEADING AND PRACTICE AT LAW —conrinxvep. 
the agency, when the act itself is not manifestly illegal, and is not 
known by the agent to he wrong; but in either action the declara- 
tion must allege a breach —Moore v. Appleton, 

23. If the declaration is in case, to recover indemnity from the principal 
fur certain damages recovered in trespass against the agent by the 
true owner of the property taken, it must negative the existence of 
any knowledge on the part of the agent, at the time of the taking, 
that he was committing a trespass, although the onus of proving 
such knowledge may be on the principal. 

24. When cn attachment is sued out in a case not authorized by law,a 
motion to quash it is not the proper remedy, nor is the refusal to 
quash on motion revisable on error.—Gill v. Downs, 

25. But ifa motion to quash were proper in such ease, the objection is 
waived by the failure to make it ct the first term, and by afterwards 
appearing and pleading to the merits. 

26. In an action (under the Code) for the recovery of land, a plea in 
abatement, setting up the pendency of a former suit brought by the 
plaintiffs and others to recover the same land, is fatally defective on 
demurrer.—Hall vy. Holcombe, 


Il. In Cuancery. 

1, The wife’s children are net necessary parties to a bill filed, after her 
death, to eul:ject personal property settled under the provisions of 
the act of 1846, ‘‘to protect the rights of married women”, to the 
payment of a charge upon it created by her during coverture. 
Blevins v. Buck, 

2. When a note under seal is executed by husband and wife, and is trans- 
ferred for valuable consideration by delivery merely, the transferror 
and transferree may join in a bill to enforce its payment out of the 
wife’s separate estate upon which it is a charge. 

8. If a bill to redeem slaves is filed by two joint mortgagors, and the evi- 
dence shows that the slaves belonged to one of them only, this is no 
material variance.—Locke’s Executor v. Palmer, 

4. Where a bill in equity is filed against husband and wife to subject the 
wife's separate personal estate to the payment of a note executed by 
her, if the defendants in their answer admit the existence of a sepa- 
rate estate in the wife as charged in the bill, the court will not in- 
quire into the regularity of the execution of the deed under which 
she holds.—Ozley v. Ikelheimer, 

5. If the defendant does not take advantage in the court below, by plea 
or demurrer, of the want of proper parties to the bill, the objection 
cannot avail on error, unless the absent parties are indispensable to 
the rendition of a proper decree. ‘ 

6. One who signed the note as co-maker with the wife, though he would 
be a proper party to a bill filed by the creditor to subject the wife’s 
separate estate to its payment, is not an indispensable party, when 
it is averred that he is a non-resident and has no property in this 
State. 

7. The rule as to form in pleadings is not as stringent im equity as at 

law, but the substance of the rules is the same in each court ; and 
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PLEADING AND PRACTICE IN CHANCERY--conrinvep. 


it isa principle of universal application in pleading, founded on rea- 
son an‘ good sense, that t.e pluintiff’s title should be stated with 
sufficient certainty and clearness to enable the court to see plainly 
that he has such a right as warrants its interference, and the de- 
f-ndant to be distinctly informed of the nature of the case which he 
is called upon to derend.— Cockrell and Wife v. Gurley, 405 


8, Where a bill in equity was filed to protect complainant’s remainder in 


certsin slaves, alleging that her father died in Kentucky in 1826, 
leaving a widow and complainant his only child ; that letters of ad- 
ministration were grauted on his estate, ‘* and some time afterwards 
dower was allotted and assigned to the said E (the widow) in her 
husband’s estate, and among the negroes so allotted was a negro 
woman” (who was particularly described in the bill, and was alleged 
to be the mother of the other slaves in whom the remainder was 
cliimed) ; and ‘that by the statute laws of Kentucky, at the time 
of the decedent’s death, and the allotment of dower to the widow as 
aforesaid, she was only entitled to a life interest in said slave, and 
the estate in remainder vested in complainant’: Jf was held, that 
the bill was fatally defective, in not setting out the proceedings by 
which the widow’s dower was assigned, and the statute which gave 
the widow only a life estate in the slaves allotted, with remainder to 
the complainant. 405 


9. After the dismissal of a bill for want of prosecution, the court has no 


10. 


jurisdiction to reinstate it at a subsequent term; but if the cause is 
reinstated at a subsequent term. and the defendant craves an appeal 
from the order, but afterwards engages in the defence—crossing in- 
terrogatories, entering into consent, &c.—he thereby waives his ob- 
jestion to the'reinstating of the cause, and cannot take advantage of 
it on error.—Byrd v. McDaniel, 582 
When a bill is dismissed by the chancellor without a decision upon 
the merits of the case, and his decree is reversed on error, the safer 
practice is to remand the cause without determining its merits; thus 
enabling the parties to raise questions, and make motions, which 
may materially affect it.and which can only be made ia the primary 
court. 582 


11. When the equity of a bill rests upon the existence of a particular fact, 


that fact must be clearly alleged in the bill: an allegation that com- 
plainant ‘‘ is advised and believes,” is not sufficient.—Jones v. Cowles, 612 


PRESCRIPTION. 
1. By the Civil Code of Louisiana (p. 521, ch. 23, § 2) slaves without 


written title may be prescribed by a possession of fifteen years; and 
slaves with written title (Art.3444), by a possession of five years.— 
Miller v. Jones’ Adm’r, 247 


PRINCIPAL AND AGENT. 


See AcEncy. “ 


PRINCIPAL AND SURETY. 


See SuretiEs. 
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PROBATE, COURT OF. 
1,/ The action of the courts of probate in granting letters testamentary, 

. or of administration, though conclusive in those cases in which they 
have the power to act, may, like the sentences of all other courts, be 
assailed for want of jurisdiction; and whenever a suit is brought by 
@ person upon his title as administrator, a plea averring facts which 
show that the court from which his letters issued had no jurisdiction 
to grant them, is good.--Miller v. Jones’ Adm’r, 247 

2. The courts of probate have jurisdiction to grant letters testamentary, 

or of administration, if property belonging to the estate is brought 

into the county after the intestate’s death, although he was not a 

resident of this State and had no property here at the time of his 
death.—Clay’s Digest, p. 303, § 33. 247 

3. When application is made for letters of administration on the estate 

of a non-resident, if the petition alleges that ‘there is property 

within the county belonging to the heirs of said estate, which is 

likely to be wasted, or so disposed of as to be lost to the said heirs, 

unless some one should be appointed to administer upon said estate,” 

such an allegation, it seems, is equivalent to an assertion of title in 

the estate; but whether it is or not is immaterial, as it is not the 

allegation in the petition, but the fact that there is property in the 

county belonging to the estate, which gives the court jurisdiction to 

grant letters of administration, and the applicant is not held down 
to the ground stated in his petition. pace 247 

. A probate judge has no jurisdiction, except when sitting as a court in 

term time, to take a confession of judgment from the defendant in a 

bastardy proceeding; such a judgment, therefore, is coram non ju- 
dice, and void.—Moore v. McGuire. 461 

5. But, it seems, the court may declare such judgment void, and proceed 
with the cause from the last previous continuance. 461 

6. Under.the statute which gives an action at law on the official bond of 

a county-court judge, “ for any injury, waste, or damage sustained 

in any estate, in consequence of any neglect or omission of taking 

good and sufficient security from guardians, executors, or adminis- 

trators,” (Clay’s Digest, p. 296, § 1,) no suit can be maintained on 

his bond for the failure of the judges to requirea guardian to renew 

his bond, or to give further security, on account of the insolvency, 
removal, &c., of his original sureties. 527 

. On petition to the probate court for the distribution of slaves not disposed 

of by will, if the number of distributees exceeds the number of slaves 

to be divided, the court may order a sale in the first instance, without 
the appointment and report of commissioners.--Hamlet v. Johnsop, 65§7 

8. Under the act of February 7, 1854, (Pamphlet Acts 1853-54, p. 24.) 

the probate court has jurisdiction, on the petition of the distributees 

of an intestate’s estate, whose administratsr has died without set- 

tling his accounts, to cite the personal representative of such de- 

ceased administrator, and have an account and settlement of his 

administration on the original estate, ‘as fully and completely” as 

could have been mode by such deceased administrator himself, if 

alive; and the meaning of the proviso to the third section is, that the 

personal representative of the deceased administrator shall be per- 
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PROBATE, COURT OF—conrinuep. 
sonally liable on such settlement only to the amount of the assets of 
his intestate’s estate which have come to his hands.--Howard’s Dis- 
tributees v. Howard’s Adm’r, 682 





PROMISSORY NOTES. 

1. The fact that a note, taken by the trustees of the Planters and Mer- 
chants’ Bank of Mobile after the surrender of the Bank’s charter, 
was made “ negotiable and payable at said Bank”, does not raise a 
legal presumption that it was discounted, instead of being taken in 
settlement of a debt due.--Savage & Darrington v. Walshe & Emanuel, 619 

2. The power of sale conferred upon the trustees by the act of 1850 gave 
them, by necessary implication, the authority to transfer negotiable 
securities so as to pass the legal title to the purchaser by their as- 


signment, and enable him to sue in his own name. 619 
8. The genuineness of an endorsement of the note sued on can only only 
be denied by a sworn plea. 619 


4. The holder of endorsed mercantile paper before niaturity, is presumed 
in law to have acquired it dona fide and for valuable consideration ; 
and the party who seeks to defend against it, by reason of some pay- 
ment, set-off, or equity against the payee or some intermediate hold- 
er, is required to show that the holder did not give value for it, or 
to raise a presmmption of that fact sufficient to require an explana- 
tion from the holder of the manner in which he received it.—Minell 
& Ce. v. Reed, 730 
5. A deed of trust, if properly recorded, is constructive notice of the lien 
in all contests respecting the property ; but this constructive notice 
does not run with mercantile paper, secured by the deed, so as to 
charge a bona fide holder before maturity with knowledge of its 
recitals: if there is nothing on the face of the paper itself which 
could give the holder such notice, or put him upon inquiry, he can- 
not be affected by any payments, discounts,'sets-off or equities exist- 
ing between the antecedent parties. 730 


RETAILING, 
See Criminat Law, 3,.4, 12. 


SALES JUDICIAL. 

1. Asale of real estate by commissioners under an order of the probate 
court, does not affect the widow’s right of dower ; and although the 
order was made on her application as administratrix, her failure to 
announce at the sale that the land was sold subject to her dower, 
does not estop her from asserting her claim.—Owen v. Slatter, 547 

2. The opinion previously pronounced in this cause (23 Ala. 764), constru- 
ing the order of sale of ‘ perishable property’’ as authorizing a sale 
of slaves, must stand as the law of the case, when remanded to the 
primary court for another trial, and when brought up again on ap- 
peal.—Wyatt’s Adm’r v. Steele, 639 

8. If an administrator sells slaves under an order of sale of ‘‘the perish- 
able property” of his intestate’s estate, the validity of the sale, if it 
was conducted publicly and according tédlaw, is not affected by his 
opinion or belief that the order did not authorize him tosell the slaves. 639 
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SCIRE FACIAS. 
See Execurors anp ADMINISTRATORS, 7. 





SET-OFF. 


1. Inasuit ona debt due from defendant to plaintiff individually, the 
defendant cannot set off a debt due to him by open account from a 
firm of which plaintiff is a member.— (Code, §§ 2142, 2143.—Dura- 
mns v. Harrison & Whitman, 326 

2. Defendant, being indebted to plaintiff by open account for goods sold 
and delivered, gave him a note for a larger amount on a third person, 
and agreed to take up the difference in goods at cash value as he 
might want them, and’received part of the goods the next day ; but 
plaintiff, discovering a few days afterwards that the maker of the 
note was insolvent, thereupon tendered back the note, and demand- 
ed a rescission of the contract, and then brought suit on the account 
for goods.sold, &c.; to which defendant pleaded payment and set-off: 
Held, that if plaintiff received the note in payment of the account, 
without any fraud or misrepresentation on the part of defendant to 
induce him so to take it, then the delivery of the note operated a 
payment and extinguishment of the account, and plaintiff became 
bound to defendant for goods at cash value to the amount of the 
difference between the note and account ; but that this liability for 
goods, coupled with the disaffirmance of the contract on the part of 
plaintiff, could not be used as a set-off in this suit, so as to entitle 
defendant to judgment for the difference between the note and ac- 
count.—Carriere v. Ticknor, 571 


SHERIFFS. 

1. A sheriff has no power under the Code to admit to bail a person 
charged with a felony after indictment found, nor can that power be 
delegated to him by an order of the Circuit Court in these words :— 

‘* And it appearing to the court that the offence with which the 
prisoner stands charged, namely, murder in the second degree, is 
bailable, it is ordered that, upon the prisoner giving gooc and suffi- 
cient bail, according to law, for his appearance at the next term of 
this court, in the sum of $1,000, then said prisoner be discharged 
from custody until the next term of this court.”—Antonez v. The 
State, 81 

2. The statute which requires the plaintiff, in a suit for freedom, if out 
of the possession of the person claiming him as a slave, to enter into 
& recoguizance, with sufficient sureties, to make good to his owner 
all such costs and damages as he shall have incurred in consequence 
of said-suit, and to be forthcoming to abide the sentence of the court, 
(Clay’s Digest, p. 542, § 19.) doesnot impose on the sheriff the duty 
of detaining him for that purpose; nor can his sureties, by surren- 
dering their principal to the sheriff, discharge themselves from their 
bond.—Jones v. Covey, 464 

’ 8. Butif the sheriff receives him, when sitrrenderec by his sureties, and 
commits him to jail, he (and @ fortiori the jailor, who. is but .h's 
deputy) cannot recover agaimst the sureties for board furnished iheir 
principal, 464 
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SLANDER. 

1. In slander for words spoken charging plaintiff with the crime of hav- 
ing murdered defendant’s son, itis not necessary to aver the death of 
the person said to have been murdered —Stallings v. Newman, 

2. What are privileged communications which will not sustain an action 
for slander. 

3. A witness may testify that he received and understood the defendant's 
communication as private and confidential, in the absence of any in- 
junction of secrecy from the defendant, or of any declaration on his 
part that they should be so regarded; but whether the communica- 
tion was so intended by the defendant, or, if so intended, was never- 
theless prompted by malice, is a question for the determination of 
the jury. 

4 The court having instructed the jury, ‘‘ that confidential communica- 
tions, made in the usual course of business, or of domestic or friend- 
ly intercourse, should be liberally viewed by juries”; held, that the 
charge was not erroneous 

5. The words declared on as slanderous, charging plaintiff with having 
murdered defendant’s son, being shown to have been spoken while 
defendant and witness were alone together, going to a neighbor’s 
house to get him to read a letter which defendant had received rel- 
ative to his son’s death, Ae/d, that defendant’s declaration to witness, 
made in the same conversation, ‘* that his wife was much distressed 
on account of her son's death’, was admissible evidence for him, as 
tending to show that the words spoken were prompted by grief rather 
than malice. . 


SLAVES. 

1. In the absence of an express stipulation, the owner delegates to the 
hirer the same right to punish and correct the slave which he him- 
self has; but if the punishment inflicted by the hirer, when consid- 
ered with a just regard to all the attendant circumstances, is either 
cruel or barbarous, he becomes a trespasser ab initio, and liable to 
damages at the suit of the owner.—Nelson v. Bondurant, 

2. But the mere fact that the slave was tied when the punishment was 
inflicted, and so secured as to prevent resistance on his part, does 
not affect the rights or liabilities of the parties. 

8. The statute which requires the plaintiff, in a suit for freedom, if out 
of the possession of the person claiming himes « slave, to enter into 
& rocoguizance, with sufficient sureties, to make good to his owner ail 
such costs and damages as he shall have incurred in cons2quence of 
said suit, and to be forthcoming to ebide the sentence of the court, 
(Clay’s D'gest, p. 642, § 19,) dees not impose on thesherif the duty 
of detainiag Lim for that purpose; nor can Lis sureties, by surrens 
dering their principal to the saeriif, discharge tl.emselves irom their 
bond.—Jones v. Covey, 

4. Bat if the sheriff receives him, when surrendered by his sureties, and 
commits him to. jail, he (and a fortiori the jailor, whois but his 
deputy) cannot recover against the sureties for board furnished their 
principal. ye 

See Taxsrass. 
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SPANISH LAND TITLES. 

1. The act of Congress of May 8, 1822, (3 U. S. Stat. 699, 700,) “ con- 
firming claims to lots in Mobile,” &c., confirms only these claims 
** which, in the opinion of the commissioner, ought to be confirmed”; 
and the commissioner’s report, on which the act is based, only recom- 
mends for cunfirmation, of all the claims embraced in register No. 
11, ‘*the claims to such lots as were inhabited and cultivated under 
the Spanish Government, or such as were built upon by permission 
of the Spanish authorities.” Therefore a claim to a lot which was 
inhabited and cultivated by one of the claimant’s ancestors while 
Mobile was under the dominion of Great Britain, though included in 
the commissioner’s report, does not come within the provisions of the 
act of confirmation, when it is shown that the mansion-house, with 
all the improvements, was burned down during the siege of Mobile 
by the Spaniards in 1780, and there is no proof of any subsequent 
inhabitation or cultivation under Spain—Kennedy’s Executor v. 
Rochon’s Heirs, 

(This applies to the claims of the heirs of A. Rochon, numbered 
74, 75 and 76, in the register (No. 11) of claims “founded on private 
conveyances, which have passed through the office of the command- 
ant, but which are founded, as the claimant supposes, on grants 
lost by time or accident.”--See Commissioner Crawford’s Report, in 
8d vol. Amer. State Papers, p. 32.) 

2. The case of Doe ex dem. Farmer's Heirs v. Eslava, reported in 9th 
How. U.S. Rep. 421, in which a similar claim was held to be within 
the act of confirmation, cannot be regarded as a judicial determina- 
tion of the point presented in this case, since no question was there 
raised as to the fact of confirmation. 


STATUTES, CONSTRUCTION OF. 

1. When words are used in astatute which, when used in reference to the 
same subject, have obtained a fixed and definite meaning at common 
law, the inference is that they were intended to be used in their 
common-law sense.—Ex parte Vincent. , 

2. A repealing clause in an unconstitutional statute, declaring ‘‘that all 
laws contravening the provisions of this act be, and the same are 
hereby repaaled”, does not affect the previous laws.—Tims v. The 
State, 

$. Courts will not so construe a statute (when its words do not force them) 
as to defeat a devise or bequest. which would have been valid if the 
testator had died immediately after makingit ; but contra, as to a 
statute whose effect is to sustain rather than to defeat a bequest.— 

. Hoffman v. Hoffman, 

4, In the computation of time under a statute, the settled practice in 
this State is, to include one day and exclude the other, unless the 
statute requires so many entire days to intervene; and therefore, un- 
der the act of 7th February, 1843, (Clay’s Dig., p. 829, § 93,) which 
limits actions for the recovery of lands to ten years after the accru- 
al of the cause of action, a suit commenced on the 7th February, 
1853, is not barred.—Owen Vv. tter, 

5. Where a statute affects a community, and requires as a condition to its 
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STATUTES, CONSTRUCTION OF—continvep. 
validity that something should be done before it goes into operation, 
the act has not force or effect until the thing required to be done is 
performed ; but where a statute affects only one or more designated 
persons, either natural or artificial, those interested in its object 
may (dispense with a preliminary of this character, and claim the 
benefit of its provisions, without requiring the performance of the 
condition.—Savage & Darrington v. Walshe & Emanuel, 619 
6. For the construction of the several acts “for the final settlement of 
the affairs of the Planters and Merchants’ Bank of Mobile,” see 
Savage & Darrington v. Walshe & Emanuel, 619 
7. The act of 1850, whieh provides (Pamphlet Acts 1849-50, p. 82, § 28) 
“that partial settlements, whether of executors, administrators, or 
guardians, shall on final settlement be considered as only prima fa- 
cie correct,” does not retroact upon settlements made before its pas- 
sage.—Duke’s Adm’r v. Duke’s Distributees, | 673 
8. Under the act of February 7, 1854, (Pamphlet Acts 1853-54, p. 24,) 
the probate court has jurisdiction, on the petition of the distributees 
of an intestate’s estate, whose administrator has died without set- 
tling his accounts, to cite the personal representative of such de- 
ceased administrator, and have an account and settlement of his 
administration on the original estate, ‘‘as fully and completely” as 
could have been made by such deceased administrator himself, if 
alive; and the meaning of the proviso to the third section is, that the 
personal representative of the deceased administrator shall be per- 
sonally liable on such settlement only to the amount of the assets of 
his intestate’s estate which have come to his hands.—Howard’s Dis- 
tributees v- Howard’s Adm’r, 682 





STEAMBOATS. 

1. When an attachment is sued out against a steamboat to recover dam- 
ages for the injuries caused by her running into a flat-boat, (Pamphlet 
Acts 1843-4, p. 98,) the declaration must be against the boat itself, 
and not against the owners, although the attachment bondis made 
payable to the owners, and their names are also stated in the affida- 
vit on which the attachment was issued.—Owners of Steamboat 


Farmer v. McCraw, 189 
2. Proper practice prescribed for declaring against a boat under this 
statute, and for the intervention of her owners. 189 


8. The proceedings under this statute, except so far as they are changed 
by the act itself, must be governed by the rules of the common law; 
and therefore any facts which would defeat an action on the case 
against the owners at common law will have the same effect when 
pleaded to proceedings against the boat, 189 
4, The general rule of the common law is, that if both vessels are to 
blame, neither can recover dumages for injuries caused by the collis- 
ion; but this rule applies only to faults which operated directly and 
immediately to produce the collision. 189 
5. There is no inflexible rule, either of the m@iwer or of the road, the neg- 
lect of which by one party will dispense with the exercise of common 


caution by the other. 189 


52* 
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STEAMBOATS—conTiNvED. 

6. “‘ Ordinary care” is altogether a relative term ; and in such cases as 
this, the want of it means nothing more than the failure to use those 
precautions which a just regard to the persons and property of others 
demands should be used under the circumstances of each particular 
case. 189 




























































SURETIES. 
1. The principles asserted in White v. Banks, 21 Ala. 705, as to the right of 
contribution among sureties, re-affirmed, and applied to this case.— 
Tyus v. De Jarnette, 280 
2. Complainants and defendant being bound as sureties for one S., to whom 
defendant was indebted, S. proposed to release defendant from his 
liability as surety, by giving a new note with other sureties, if de- 
fendant would give him a sight draft on his commission merchant 
for the amount of his indebtedness, or, if he failed to procure defend- 
ant’s release, that he would then place defendant’s notes in the hands 
of a third person to protect him alone against his said suretyship ; and 
to this arrangement complainants assented: Held, that this was an 
express waiver on the part of complainants of their right to participate 
in this indemnity, 280 
3. But the facts that complainants objected to their principal making an 
assignment for the benefit of his sureties, because it would injure his 
credit, and agreed that he might procure the defendant’s release from 
his suretyship, if the latter would pay him the amount of his individual 
debt ; and that defendant then said, in their hearing, that if their prin- 
cipal failed to carry out this arrangement for his relief, he should 
take measures to secure himself,—are not sufficient to establish a 
waiver on the part of complainants of their legal right to share in any 
indemnity or security which defendant might obtain. 280 
4. If a debtor deposits with his creditor, unconditionally, notes on a third 
person as collateral security, the latter thereby acquires the control 
and direction of their collection, and it becomes his duty to take all 
necessary measures to prevent the discharge of any of the parties 
thereto ; and in such case notice to bring suit on them should be given 
to him.—Pickens v. Yarborough’s Adm’r, 417 
5. If the creditor receives the notes under a special agreement, by which 
he is not to sue, but to collect in any other mode, he’ must, as’to all 
persons without notice of the extent of his powers, be regarded as the 
general holder, and notice to sue may be given to him. 417 
6. It seems, that if a surety notifies the holder of the note of his suretyship, 
and requires him to bring suit against the principal, this is a substan- 
tial compliance with the requisitions of the statute, (Clay’s Digest, p. 
582, § 6,) and the party entitled to receive the notice may waive its 
being in writing; but, whether good or not under the statute, it is 
good as a common-law notice, when connected with proof of the hold- 
er’s failure to sue the principal and consequent damage to the surety. 417 
7. Asurety, who receives from his principal a mortgage, or other security, 
is regarded as a trustee for, hig co-surety, and held to. the exercise of 
the duties which attach to that relation; and if he afterwards, with- 
out the consent of his co-surety, surrenders or abandons the security, 
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SURETIES—conrinvep. 
merely because the mortgagor objects to giving up the property, he 
cannot obtain contribution from his co-surety.—Taylor v. Morrison, 728 


TRESPASS. 
1. Trespass may be maintained by the owner against the hirer of a slave, 
for an illegal and ‘forcible injury, causing the slave’s death, committed 
while in the hirer’s possession under his contract.—Nelsén v. Bondurant, 341 
2. In the absence of an express stipulation, the owner delegates to the hirer 
the same right to punish and correct the slave which he himself has ; 
but if the punishment inflicted by the hirer, when considered with a 
just regard to all the attendant circumstances, is either cruel or bar- 
barous, he becomes a trespasser ab initio, and liable to damages at 
the suit of the owner. 341 
8. But the mere fact that the slave was tied when the punishment was in- 
flicted, and so secured as to prevent resistance on his part, does not 
affect the rights or liabilities of the parties. 841 
4. In trespass to recover damages for injuries inflicted ona slave, which 
caused his death, it is not necessary to aver with particularity in the 
declaration everything that was done on the prosecution for the felo- 
ny, nor to state what witnesses appeared, or what testimony was of- 
fered: an averment that the defendants were prosecuted before a 
justice of the peace, by whom they were required to enter into recog- 
nizances for their appearance at the next term of the Circuit Court 
to auswer the felony, and that at that term of the court they were 
duly prosecuted before the grand jury, who made diligent inquiry into 
the charge, but found no indictment against any of the defendants, is 
a sufficient allegation of the prosecution. 341 
5. A plea averring that the defendant, at the time of the alleged trespass, 
had the rightful and legal control and possession of the slave, under a 
contract of hiring from his owner ; that the slave refused to obey him, 
and forcibly resisted the exercise of his lawful avthority ; and that he 
only inflicted such proper and moderate chastisement as was absolutely 
necessary to overcome such resistance and to subdue the slave, is a 
full defence to such action. 341 


TRIAL OF THE RIGHT OF PROPERTY. 


1, When an execution, either from a court of record, or from a justice’s 
court, is levied by a sheriff or constable on mortgaged property, the 
mortgagee, or his assignee, may interpose a claim and try the right of 
property (Code, § 2595) before the law-day of the mortgage.—Floyd 
v. Morrow, 353 

2. On trial of the right of property between plaintiff in execution against 
the mortgagor and the mortgagee as claimant, it is error to exclude 
the claimant’s mortgage from the jury, if it is not void on its face. 358 


TROVER. 


1. In trover, when the thing converted has a fixed value, the true measure 
of damages is that value at the time of,conversion, and the jury may 
give interest upon it ; and if the value is fluctuating, the jury may take 
its highest value at any time between the conversion and the trial. 
Jenkins v. McConico, 213 
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VENDOR AND VENDEE. 


1. Held, on the authority of Bush v. Bradford, 15 Ala. 317, that where 
the purchaser of a slave accepts a bill of sale without warranty, which 
shows on its face that he took the slave at his own risk, he cannot de- 
fend a suit on the note given for the purchase money, on the ground 
of ‘‘ misrepresentation without fraud.’’—Stewart v. Bradford, 

2. As between vendor and vendee, the stationary machinery by which turn- 
ing-lathes or other portable machines which are of equal value every- 
where are impelled, if erected on the land by the vendor during his 
ownership, for his own use, for the purposes of either trade or agricul- 
ture, and fixed in or to the ground, or to some substance which 
has already become a part of the freehold, are irremovable fixtures, 
which pass to the vendee under the deed for the land.—Harkness v. 
Sears & Walker, 

8. Where the purchaser of slaves, on discovering their unsoundness, wrote 
to the vendor informing him of that fact, and tendering them back ; 
and the vendor, in reply, objected that the offer to rescind was made 
too late, and referred the purchaser to his warranty for indemnity : 
Held, that these letters did not amount to a rescission of the contract, 
when it was shown that the purchaser had afterwards brought suit on 
the warranty.—-Bennett v. Fail & Patterson, 

4. If the vendor refuses to accept the property when the purchaser offers 
to return it, this will dispense with a more formal tender ; but the pur- 
chaser, if he still retains the property in his possession, must yield it 
up on the reasonable demand of the vendor, and his refusal to sur- 
render on such demand, even after suit brought, will destroy the effect 
of his previous tender. 


WILLS. 

1. The words of a devising clause in a will cannot, ordinarily, be carried be- 
yond their just legal import and legitimate meaning, by any supposed 
general intent to be gathered from the preamble, or introductory part 
of the will; and it is only in cases of doubt, where the words of a be- 
quest may, without doing violence to the apparent intent and the rules 
of law, be construed more ways than one, that resort is had to the in- 
troductory part of a will to aid in solving such doubt.—Denson v. 
Mitchell and Wife, 

2. An express bequest of an estate for life negatives the intention to give 
the absolute property, and converts a superadded right of disposition 
into a mere power. 

3. The introductory part of a will was in these words: “I, J. D., being at 
this time of sound mind, and in full possession of all my mental fac- 
ulties, and knowing that I have to die, and desirous of leaving this 
will”, &., “desire that my person and property shall, after my 
death, be disposed of as follows”, &c. In the first seven clauses 
next succeeding, the testator gave specific bequests of slaves to his 
several children, giving his sons the absolute property, and limiting 
the interest of each daughter to a life estate ‘* not subject to the debts 


of her husband, and after hef®death to be equally divided among 
the heirs of her body’’; and in the eighth clause he bequeathed to his 


wife several negroes, all of his household and kitchen furniture, stock 
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WILLS—continvEp. 
of horses, cattle, &., and plantation tools, “all of which she is to 
have and hold during her natural life, and at her death to dispose 
of at her will and pieasure.’”’ There was no residuary clause, and 
no bequest over in default of disposition by the wife: Held, that the 
widow took but a life estate in the property bequeathed by this clause, 
with power to dispose of the remainder ; and she having died intes- 
tate, that the property went to the testator’s personal representative, 
to be by him administered as in cases of intestacy. 860 
4, The common-law distinction stated, between a devise of lands to execu- 
tors to sell, and a devise that the executors shall sell the lands. —Pat- 
ton v. Crow, ; - 426 
5. The probate of a will, unless contested in the mode and within the period 
prescribed by the statute (Clay’s Digest, p. 598, § 16), is conclusive : 
and therefore an application to establish a testamentary paper of later 
date, which is inconsistent with the provisions of the will already pro- 
bated, cannot be allowed after the expiration of five years, when the 
applicant does not bring himself within any of the exceptions to the 
statute.—Hardy v, Hardy’s Heirs, 524 
. The Legislature has the power to prescribe rules for the execution of 
wills, whether made before or after the passage of the statute, if rights 
have not become vested by the testator’s death.—Hoffman v. Hoffman, 585 
7. Courts will not so construe a statute (when its words do not force them) 
as to defeat a devise or bequest, which would have been valid if the 
testator had died immediately after making it; but contra, as toa 
statute whose effect is to sustain rather than to defeat a bequest. 535 
. Section 1611 of the Code (which requires two witnesses to a will dispos- 
ing of either real or personal property) applies to a will of realty exe- 
cuted before the adoption of the Code, if the testator died since its 
adoption; but a will of personalty only would be governed by the 
old law. 535 
9. It isnot necessary that the witnesses should sign the will in the presence 
of each other. 535 
10. Where one of several residuary legatees, who take in common, dies 
before the testator, his legacy, which lapses by his death, does not sur- 
vive to his co-legatees, but descends to the testator’s next of kin under 
the statute of distribution, and no interest in it passes to one who 
takes a life estate by implication in the residuum.—Hamlet v. Johnson, 557 
11. A testator bequeathed the whole of his property, both real personal, 
to his wife during her natural life, “with the following exceptions : I 
give and bequeath the special legacies to my three daughters herein- 
after named—I give my daughter Frances one negro girl named Maria, 
to my daughter Lina one negro girl named Aggy, and to my daughter 
Mary Ann one negro boy named Alick; which latter named negro, 
Alick, I give to my daughter Mary Ann, and to the heirs of her body, 
and in the event that Mary Ann should die without any such heirs, 
it is my will, that said boy return to my estate, to be disposed of as 
the rest of my property. lt is further my will, that at the death of 
my wife, the whole of my estate, both real and personal, be equally 
divided among my living children, or to the living heirs of their body, 
the three above-named daughters to receive an equal proportion in 
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WILLS—continveEp. 


common with the rest of my children, notwithstanding the above- 
named special legacies ; provided, however, that the portion falling to 
my daughter Mary Aun be stibject to the same requirements that are 
made in reference to the boy Alick given to her above.” Mary Ann 
was unmarried at the time of the execution of this will, and also at 
the testator’s death, but she afterwards married, and had one child 
born, who died before her ; and upon her death without issue surviv- 
ing-her, the surviving children and grandchildren of the testator 
brought detinue against her husband for the boy Alick: He/d, that 
the words of the will must be construed in their legal sense, to mean 
an indefinite failure of issue, and therefore the limitation over was 
void for remoteness, and Mary Ann took the absolute interest in 
Alick.—Landman v. Snodgrass, 


12. Although the last clause in a will must prevail over a preceding 


clause which cannot be reconciled with it, and the particular intent 
must yield to the general, when the two are equally apparent, and 
so repugnant that both cannot stand; yet the great and cardinal 
rule of construction is, to give effect, if possible, to every part of-the 
will.—Miller and Wife v. Flournoy’s Heirs, 


18. By the fourth clause of his will, testator directed his wife to keep 


together under her care and protection all his children, and ‘‘for the 
better enabling her to do so,” gave her during her widowhood, or 
until his youngest child attained its majority, “the control and use 
of any five negroes not otherwise disposed of, to be by her selected”; 
by the fifth clause, he bequeathed four slaves to his wife during her 
natural life or widowhood, and on her death or marriage to his 
children George, William, Marcus, Augustus and Eliza; and the 
ninth clause was in these words: “I will and bequeath unto my said 
wife, and my children George, William, Marcus, Augustus and 
Eliza, and their heirs forever, all the rest and residue of my personal 
estate, to be equally divided among them, share and share alike, in 
the manner hereinafter mentioned and described; and that each of 
my said children shall, upon arriving at full age in law, be entitled 
to demand from my executors their just distributive share of said 
estate in this clause mentionel, to be ascertained aud determined 
upon a fair valuation of all my property herein referred to, at the 
time of his or her majority, by any three disinterested slaveholders 
of the county ; always counting my said wife asa child, it being my 
intention to make her and all my children equally inter ested in 
the disposition of my estate, including the five negroes hereinbefore 
mentioned in the third ( fourth ?) clause, as reserved for the use of 
my wife and family”: He/d, that the slaves mentioned in the fifth 
clause were not included in the general residuary clause, but, on 
the marriage of the widow, passed tothe children to whom they 
were specifically bequeathed. 


WITNESS. 
1. When female relatives of the defendant, whose evidence is material to 


his defence, are examined on his beha'f at the trial, they cannot be 
impeached by proof that they were present at the examination be- 





598 


724 


724 











F 
¢ 





INDEX. gag 





WITN ESS—conrinvep. s 


fore the committing magistrate, and were-not then examifed as wit- 
ness2s, although the same evidence was then adduced against him as 
upon the trial.—Brock v. The State, .104 * 
2. The owner of the.flat-boat, who had charge of her at the time of the 
collision, is not a competent witness for the owner of the damaged 
goods, in an action against the steamboat for damages ; nor. is he 
made a Sompetent witness by the Code (§ 2302).—Owners of Steam- 
boat Farmer v. McCraw, 189 
8. An objection to the competency of a witness, on the ground of inter- 
est, must be distinctly made at the first opportunity, and cannot be 
subsequently raised; and if the party, in accepting service of inter- 
rogatories, stipulates that he thereby “ waives no objection to their 
legality, pertinency, relevancy, or competency”, this will not enable 
him afterwards to object to the competency of the witness on aecount 
of interest.—Hudson v. Crow, 615 
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